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I. Introduction

Cindy Burbank began the meeting by asking the attendees to think about their experiences and perspectives concerning the 4(f) process and asked the group to bring up particular case studies for discussion.  She said that in some states 4(f) is not a problem and wanted to get a better understanding of the kinds of issues faced by states that do have problems.  The primary purpose of the meeting was to understand the issues underlying 4(f) and to look for common sense results.  AASHTO has said that finding ways to streamline the 4(f) process is a high priority along with streamlining the Section 106 process.  However, she cautioned that 4(f) is viewed as the Holy Grail by some environmentalists and any attempt at legislative changes needs to be considered with extreme care.  The day’s agenda was intended to focus on applying 4(f) more flexibly within the current statutes, court interpretations, and regulations.

Ed Kussy noted that all 4(f) cases must be reviewed for legal sufficiency by FHWA legal staff within each Resource Center in order to ensure adequate documentation.  Cases that could establish national precedents must be reviewed with particular care.  Kussy gave some background concerning the origin of 4(f).  The law was enacted in the mid-1960s in response to highway construction where the use of parkland was often justified in order to avoid densely populated neighborhoods.  As originally enacted, it was not very well developed administratively.  The definition of what constituted legal sufficiency grew out of the 1971 Supreme Court ruling on the Overton Park case.  In this particular instance FHWA had justified the use of parkland arguing that an existing bus lane constituted a transportation facility even though it was seldom used.  However, the Supreme Court ruled that such use could be determined to be “prudent and feasible” only if not using the resource would result in producing impacts of “extraordinary magnitude.”  In order for this point to hold up to legal sufficiency, the impacts associated with avoiding a 4(f) resource must be listed with the conclusion that those impacts create huge imbalances within the context of the project.  A wide range of effects must be documented such as safety, loss of community cohesion, development of wetlands, etc.  A hundred people needing to be relocated may not in itself be adequate.  The 1971 Supreme Court decision set the administrative law standard for justifying discretionary decisions and for determining the level of documentation required to justify a 4(f) use.  Subsequent circuit court decisions have laid out other administrative standards that need to be considered.  Kussy echoed that the main thrust of the meeting was to understand the inherent flexibility within 4(f).

II. Issues/Case Studies

Fred Skaer then presented the group with reported problems with the 4(f) process.  Reasons cited are:

1) 4(f) documentation takes too long and should be concurrent with other reviews

2) The requirements for 4(f) documentation are too involved, requiring a large level of documentation

3) There are too many different interpretations of 4(f) between programs, legal staff, DOTs and resource agencies

4) The process leads to bad decisions/outcomes due to the fear of litigation or a desire to avoid 4(f) documentation

5) There is a mismatch between 4(f) and Section 106 despite common motivations.  This disparity results in different outcomes.

A number of individuals in the group noted specific problems or had questions regarding the 4(f) process.  One question raised was why, since refuge roads are used to provide mobility in Federal lands, would improvements to such roads result in a 4(f) use?  Another question was how far to take 4(f) into account in the NEPA decision-making process.  Others noted conflicts between 4(f), Section 404 and the Endangered Species Act.  Some also questioned why improving historic roads requires 4(f) documentation at all.

A Washington DOT participant noted that they generally do not see problems that have to be elevated.  They are usually able to provide the proper 4(f) documentation, work well with the State Historic Preservation Officer and FHWA, and are able to properly identify 4(f) resources during scoping. The only problem they encounter is with cities and counties that are unfamiliar with the 4(f) process.

Staff of the Wyoming DOT said that they often encounter different interpretations of the boundaries associated with 4(f) resources among the parties involved in the process.  They also have situations where they may be able to avoid a 4(f) resource entirely in the final design, but have already been obligated to mitigation of the resource in the decision document.  They also noted that land managing agencies they deal with often do not understand 4(f) and asked for clarification regarding archeological sites and 4(f).

An Idaho Division staff person noted that explaining the differences in 4(f) and Section 106 to conservative members of the DOT can often be difficult since the presiding philosophy is “We build roads.”  It was suggested that environmental documentation be completed concurrently rather than as a series operation.  Finally, they noted that there is often a misunderstanding as to how Section 106 and 4(f) can compliment each other.

Staff of the Arizona Division provided some other examples of 4(f) problems.  In the Phoenix area there are 320 miles of canals owned by the Bureau of Reclamation and managed by the Salt River Project.  Together those agencies determined that the system was historic, any impact would be an adverse effect, and appropriate mitigation would be conducted even for Transportation Enhancement (TE) projects along the canals.  Given this situation, staff of the AZ Division stressed the need to bring the 4(f) programmatic evaluation up to date in order to address these situations expeditiously.

An Alaska Division participant asked whether TE projects necessarily lead to future 4(f) issues and, if TE projects cross several jurisdictions, who is ultimately responsible for the 4(f) documentation.  They stressed that the current guidance on TE and 4(f) is not clear and wanted to coordinate with the Office of Chief Counsel on the issue.

North Dakota Division staff questioned whether or not 4(f) applies to wetlands and asked for clarification on the applicability of 4(f) to aggregate sources (waste and borrow sites).  They also wanted to know who is responsible for completing 4(f) documentation in cases where money is transferred to other agencies.

The Colorado Division staff wanted to know how historic properties that are acquired by private developers for removal are handled within a given project area.

The participants form the Washington DOT asked why 4(f) documentation needs to be completed when the EIS already addresses the same issues.  One response to the question was that the 4(f) document might lead to different conclusions in isolation from any larger decisions made through the NEPA process.

Utah Division staff wanted to know the process for 4(f) evaluations of state funded projects.

A representative from Western Federal Lands asked about the applicability of 4(f) regarding a minor 4(f) take if the owner is willing to say the resource is not significant.

III. Flexibility

Ed Kussy responded to the above questions by noting that the key terms in the statute have legal opinions behind them which are not always consistent, but that this was the key to finding flexibility within 4(f).  The most stringent interpretation of the law is the “Black Box” test, which primarily affects only the areas covered by the 5th and 11th Federal circuits.  In the 1970s, a court case in Louisiana determined that 4(f) resources must be avoided unless there would be extraordinary ramifications as a result.  The court ruled that you couldn’t consider the significance of the resource itself, its size or its intended mitigation.  Another case revolving around the Presidential Parkway in Atlanta amplified the previous case by determining that you must look at all the alternatives that most mitigate harm to the 4(f) resource.  The alternative that mitigates harm the most must be chosen unless it causes extraordinary impacts.  According to Kussy, other courts have been much more flexible with the “Black Box” test and are willing to consider the significance of the 4(f) resource and magnitude of the impacts.

Kussy made the following points regarding the flexibility within 4(f):

1) All court opinions require an avoidance analysis and a no prudent and feasible alternative analysis, but courts are not looking blindly at implementing the law.  If reasons for using a 4(f) resource are clearly laid out, the courts will generally agree.  The most important point is to go through the analytical steps.  Rather than fighting the applicability of the law, simply agree that 4(f) applies and do a thorough analysis.  Kussy noted that judges are people too and will defer to decisions made by FHWA if they see that we have a record of proper application and that our conclusions have not been “arbitrary and capricious.”  Any possible plaintiff would have to prove otherwise if they were to be successful in litigation.

2) It is important to ask the question, “What is an extraordinary magnitude?”  This concept does not just mean avoiding people; other resources also have value and these also need to be considered.  Generally, a collection of impacts – not one big impact – meets the criteria of “extraordinary magnitude.”

3) Keep in mind that 4(f) is not the only law of importance, but no other law except the Endangered Species Act, is more rigid.  However, other laws play a role in determining what is considered to be “prudent.”

4) Transportation Enhancement projects located in protected areas where the statutory purpose is park improvements are not subject to 4(f).  Courts do allow some latitude in determining the purpose of a project.  If the stated purpose of a TE project is to improve a road, a court will not argue that you have to avoid it.

5) No one should be afraid of completing a 4(f) document.

Following Kussy’s remarks, there was a question raised concerning wetland mitigation in Washington State.  It was noted that if there is any controversy surrounding a project, it is best to complete a 4(f) document and acknowledge the presence of the 4(f) resource.  If the issue is one that is actually covered under another law (e.g. 404) simply document why 4(f) does not apply.  Kussy added that much of the time spent on 4(f) is wasted in arguing as to its applicability.

A number of individuals in the group then brought up the issue of aggregate sources (waste and borrow).  Kussy stated that if a contractor (not the government) chooses a site, then 4(f) does not apply.  However, if only one site is available within a reasonable distance of the project, then 4(f) would apply.  However, the government can chose not to use a given site if it contains significant cultural resources.  But, if a particular site not known to contain cultural resources does turn out to be culturally significant (e.g. Woodruff Butte court decision), FHWA would need to follow the Section 106 process.  It should be noted that the AZ Division is attempting to pursue a motion for dismissal of the aforementioned case.

According to Dave Ortez, California is being hammered by borrow issues.  As a result, the California DOT has put together a task force to address this issue since they believe it would be better to clear waste and borrow sites in order to avoid litigation.  It is irrelevant to them that they are not always legally responsible for these sites because the cost of litigation is too high not to develop a policy to take them into account.

Another question arose concerning multiple use areas.  Kussy said that management plans help determine whether 4(f) applies in a particular case.  Generally, maintenance is allowed within the ROW as part of road ownership.  However, in fringe areas of multiple use properties, the statute may not be quite as clear.  Where the application of the statute is clear, it is much better to confront the issue and apply 4(f).  Where there is a strong argument for making improvements there may be some flexibility in applying the law.

Kussy then brought up a point regarding site significance.  He said that a small sliver of land taken from a significant property still constitutes a 4(f) use.  He emphasized that you cannot determine that there is an insignificant part of a significant resource.  In another situation, where a private property owner has threatened to demolish a historic property, the resource must still be documented as a 4(f) issue, even if there is only a minor take of the property.  In a court case regarding the H-3 project in Hawai’i, the courts emphasized that for purposes of eligibility determination, the Keeper of the National Register decision is primary.  This case highlighted the need to be more engaged with the SHPO and not be sloppy with documentation or to be afraid to confront even small 4(f) issues head on.

IV.  Programmatic 4(f) Evaluations
Fred Skaer turned the discussion to Nationwide programmatic 4(f) evaluations.  The first such programmatic was for historic bridges; subsequent programmatics, such as the one for small takes, tend to be better developed, but all have these elements in common:

1) There is a limited set of alternatives (e.g. replace, rehabilitate or do nothing for historic bridges).  In limited situations, it can be pre-determined whether or not there are prudent and feasible alternatives.

2) A mitigation package has to be bought into by others responsible for the resource.

Other programmatic evaluations are invited if the impacts are limited, not controversial, and easily describable in general terms.  This process reduces time as there is no need for individual legal reviews, and it allows for project specific 4(f) documents to be completed if the mitigation in the programmatic is not acceptable.  If the application of a programmatic 4(f) is challenged, the project is reviewed individually.  Kussy noted that there would be problems in tying programmatic 4(f) evaluations to MOAs concluded under the Section 106 process because the two standards are completely different.  Where Section 106 is procedural, 4(f) says that you must avoid the resource.  Harold Aikens added that FHWA still determines when 4(f) applies and where the boundaries are.

The discussion then turned to questions regarding “constructive use.”  Kussy said that taking land is a clear 4(f) use.  The regulations are very specific that proximal impacts can be so large that they disturb the utility of the site.  In terms of noise, decibel impacts that exceed 10dBA can substantially impair a site depending on its use.  Application of 4(f) is very fact specific; noise may be an adverse effect under Section 106 to the ambience of a historic district, but it may not be a constructive use under 4(f).

Dave Ortez said that the primary problems associated with 4(f) involve the lack of proper documentation and the quality of the analysis, not the overall decision made.  It is important to address all issues raised in 4(f) documentation.  Ortez noted that if 4(f) does not apply, explain why not.  If 4(f) applies, lay out the discussion logically referencing appropriate material covered in an EIS or other NEPA document.  The FHWA legal team needs to see the EA if they are reviewing a stand-alone 4(f).  Tiered documentation, particularly for long projects, should not put off consideration of 4(f) issues.  

IV. Opportunities

Fred Skaer brought up five general areas for discussion and identification of new opportunities to address 4(f):

Training Resources

The main training initiatives suggested were:

1) More widespread training in 4(f), including contractors and state DOT personnel

2) Training to enable FHWA to take an up-front role in determinations of eligibility, boundaries, and effect

3) Disseminate good examples of documentation, with various case studies, succinct arguments and a good application of standards

4) Develop a format for good 4(f) documentation

5) Revise policy guidance

6) Develop policy guidance on 4(f) and TE

7) Identify a resource “go to” person on 4(f)

8) Institute for environmental training (multi agency)

9) Develop practical definition of “extraordinary magnitude”

Programmatic Approaches

1) Coverage of programmatic 4(f) evaluations on website

2) Enhanced access to 4(f) programmatics

3) Develop a programmatic for historic roads/houses

4) Develop a programmatic for the interstate system

5) Planned demolition programmatic

6) Negotiate declaration for environmental mitigation in 4(f) (e.g. wetlands)

7) Develop pilot programmatic to exempt 4(f) where MOA under 106 concluded with agreed upon mitigation

8) Develop a programmatic approach for EIS

9) Allow FTA to utilize FHWA 4(f) programmatics

Section 106 Integration

1) Provide guidance explaining that age by itself does not mean a property is historic

2) Note that agreements under 106 provide evidence of all possible planning to minimize harm

Regulatory and Legislative Changes

1) Refuge roads should be exempt

2) Redefine “prudent” in the regulations

3) Exempt the interstate system

4) Provide for NEPA mitigation to satisfy 4(f)

5) “Sunset” 4(f)

6) Put balancing language into 4(f)

7) Conclusion of the 106 process satisfies 4(f) for historic properties

8) Exception for refuge changes

V. Wrap-up

Cindy Burbank thanked the group for engaging in such a constructive discussion.  She called on everyone to apply what they had learned in the meeting and to stay in touch regarding their needs and insights.  Ed Kussy also thanked the group for their participation.  He said that his office is committed to respond to their concerns and wanted to assure everyone that FHWA is addressing why the 4(f) process is taking so long.  He encouraged the group to keep in touch, send in their ideas, and not to let the process of finding solutions end here.  

