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OLD TRANSIT RIDERSHIP TCM CAN BE ENFORCED 

AS PART OF BAY AREA SIP

Submitted by David Williamson, Beveridge & Diamond

202/789-6000

www.bdlaw.com 

Summary of Ruling
Briefly, the San Francisco SIP contained a TCM calling for implementation of transit policies designed to increase bus and BART ridership by 15% over five years.  The goal was never met, in fact, ridership in the Bay Area had actually decreased over the last 10 years.  Therefore, MTC did not take credit for associated emissions reductions in its TIP and conformity analysis.  Despite finding that MTC had implemented the elements of the ridership TCM, the court ruled that failure to achieve the 15% goal itself was a violation of the SIP.  Therefore, MTC faces $25,000+ per day penalties.

In corollary rulings, the court decided that TCMs remain in force until removed from a SIP, even if no credit is taken, and that USDOT has no authority to contradict EPA interpretations of SIP obligations.  The court also appeared to conflate implementation of TCMs with TCM effectiveness.

Lessons
This opinion is a stark lesson that States and MPOs should be wary of adopting express targets where results are dependent on outside factors, such as consumer demand, without expressly defining and qualifying the TCM obligations.  This new ruling may be especially problematic for demand management measures such as VMEPs, episodic controls, and EIPs.

The opinion also serves as a reminder of EPA's de facto power to impose particular SIP measures by virtue of its power to veto deletion of obsolete TCMs.

Bayview Hunters Point Community Advocates v. Metropolitan Transportation Commission, 2001 WL 1415995 (N.D.Cal. 11/9/01)

NEW SUIT FILED OVER SAN DIEGO TOLLROAD

Submitted by Helen Mountford, FHWA

Helen.Mountford@fhwa.dot.gov

On October 16, 2001, the Center for Biological Diversity, Preserve South Bay, San Diego Audubon Society, the Sierra Club, and Preserve Wild Santee filed a lawsuit challenging SR 125 South in San Diego County.  The suit names FHWA, U.S. Fish and Wildlife Service (FWS), and the U.S. Army Corps of Engineers (COE).  S.R. 125 South is an eleven-mile, multi-lane, TIFIA-financed, privately-owned toll road in southeastern San Diego County, running from Route 905 near the Otay Mesa Point of Entry to Route 54 in Spring Valley.  In addition to TIFIA financing, FHWA is providing some funding for one interchange.

The suit alleges violations of the Administrative Procedures Act, NEPA, Section 4(f), the Endangered Species Act, and the Clean Water Act.  Plaintiffs allege that FHWA, in relying on a flawed and inadequate biological opinion from FWS, violated § 7(a)(2) of the Endangered Species Act.  In addition, Plaintiffs allege that FHWA violated § 7(a)(2) by failing to initiate and complete consultation on the Otay Mesa mint.  Plaintiffs allege that  FHWA violated Section 4(f) by failing to ensure that no feasible and prudent alternatives exist to the use of parks and other 4(f) resources and by failing to utilize all possible planning to minimize use of 4(f) resources.  It is also alleged that FHWA failed to include historic sites listed in the California Register but not in the National Register, failed to base its 4(f) decision on relevant factors, and inappropriately defined the objectives of the toll road project so narrowly that only one alternative could fit the project goals.  Additionally, Plaintiffs allege that in approving the FEIS and the ROD, FHWA committed numerous violations of NEPA, from failure to properly define the scope of the project to failure to properly respond to EPA objections prior to approval of the ROD.

Plaintiffs allege that FWS committed numerous violations of the Endangered Species Act in issuing its biological opinion.  Additionally, it is alleged that COE violated NEPA and the Clean Water Act in issuing a Section 404 permit.  Plaintiffs further allege that COE violated NEPA by failing to prepare an EIS before issuing the permit and by illegally segmenting the project.

Center for Biological Diversity v. FHWA, No. 01 CV 1876 JM(POR) (S.D.Cal. 10/16/01)

SMALL INCREASE IN COMMERCIAL AVIATION HELD DE MINIMIS
FAA authorized a small airline to provide scheduled passenger service to LaGuardia from Hanscom Field, a general aviation airport near Boston adjacent to Hanscom Air Force Base.  Local preservation groups and local towns concerned about noise and highway traffic sued because FAA processed the approval as a categorical exclusion.  The historic sites at issue were Minute Man National Historic Park, Walden Pond, and the homes of Ralph Waldo Emerson and Louisa May Alcott.  FAA had determined there was no adverse effect on the historic properties even though the Massachusetts SHPO refused to concur.  FAA’s conclusion was based on the fact that the approval would only add approximately 2.5% to current operations at Hanscom and that the growth in operations was consistent with previous forecasts which had shown no significant environmental impacts.  FAA also ran noise and air quality models which showed no appreciable increases.  The opposition offered no countervailing evidence, just “…gauzy generalizations and pin-prick criticisms…”  Although the approval was controversial because it was opposed by local government, no further environmental analysis was needed because there just was no adverse effect.  Save Our Heritage v. FAA, 269 F.3d 49 (1st Cir. 2001)  

PRESERVATION GROUP IN CLEVELAND ACCOMPLISHES NOTHING

BUT GETS FEES AWARDED

This case is being summarized here not because of the outcome but because it could be cited as precedent somewhere else.  This shows how far some courts will go when the only issue left is whether to award fees.  A group in Cleveland wanted to preserve the Hulett Iron Ore Unloaders (Huletts) which stood on the Pennsylvania Railway Ore Dock where the Cuyahoga River meets Lake Erie.  These massive machines had been rendered obsolete and were going to be dismantled.  The local port authority applied for a permit to do some dredging which initially looked to be a part of a larger plan to rebuild the port.  The permit was later scaled back to be simple maintenance.  This was pivotal because the port and the Corps believed that maintenance dredging did not trigger compliance with Section 106 of the National Historic Preservation Act.  By the time the case was heard, the private parties doing the work on the Huletts and the dredging were done.  There wasn’t really any residual Federal jurisdiction over the private parties.  All that was left was a dredging permit issued by the Corps that allowed some more work which no one intended to do.  The fact that this permit authorized additional dredging kept the case from being dismissed as moot.  The Court acknowledged that the Corps had the authority to determine whether the impacts to the Huletts had anything to do with the maintenance dredging but ruled that the Corps had to engage in consultation with the Advisory Council on Historic Preservation and the Ohio SHPO before it reached the conclusion that there was no connection.  Eventually, the Court ordered the permit revoked because the consultation had not occurred so the Plaintiffs could appear to win something. Committee to Save Cleveland’s Huletts v. US Army Corps of Engineers, 163 F. Supp. 2d 776 (N.D. Ohio 2001) 

106 RULES MOSTLY UPHELD

ACHP GETS ITS WINGS CLIPPED

In a challenge to the rules that carry out Section 106 of the National Historic Preservation Act  (consultation on Federal undertakings), the District Court of the District of Columbia examined each contested rule to see if it was procedural or substantive.  If the rule was procedural, it was upheld as authorized.  If the rule was substantive, that is, it interfered with the Federal agencies’ ability to carry out their duties under the Act, the rule was struck down.  There were only two rules which were determined to be substantive, and therefore not authorized by Congress.   One of these two allows the Advisory Council on Historic Preservation (ACHP) to order that the consultation process be extended if the ACHP objects to a Federal agency’s decision that there are no historic properties present or that there will be no affect by the undertaking.  The other was a rule which allows the ACHP to review a finding of no adverse effect when a State Historic Preservation Officer (SHPO) or Tribal Historic Preservation Officer (THPO) or other consulting party objects.  The ACHP can require documentation and a lot of other things, but it cannot reverse the Federal agencies’ findings or stretch out the process on its own motion.  National Mining Association, et al. v. Slater, 167 F. Supp. 2d 265 (D.D.C. 2001)

SUBURBAN HIGHWAY EXTENSION AND INTERCHANGE

 NEAR PHILADELPHIA, PA CAN PROCEED

A local government challenged a decision to build a highway on new alignment and to build a new interchange in Bucks County, Pennsylvania.  The Court found no private right of action under the Federal Aid Highway Act (23 USC), the amendments to 23 USC in ISTEA, the conformity mandate of the Clean Air Act, and NEPA.  The Court limited its analysis to whether FHWA’s decisions were proper under the Administrative Procedure Act.  The State and Federal agencies appeared to have followed all of the planning and Major Investment Study (MIS) requirements. The Court concluded that the projects had logical termini and that they did not restrict the consideration of alternatives for reasonably foreseeable traffic improvements.  The population and traffic forecasts appeared to be professionally done.  Public involvement and the chances for comment were more than adequate.  Alternatives analysis in the EIS was reasonable.  No additional supplement to the EIS was needed.  The conformity procedures under the Clean Air Act and the consultation procedures under the National Historic Preservation Act were also followed.  Buckingham Township v. Wykle, et al., 157 F. Supp. 2d 457 (E.D. Pa 2001)

NEPA DOCUMENTS FOR VIRGINIA BYPASS MOSTLY OK

 BUT SUPPLEMENT NEEDED

Virginia DOT proposed to build a bypass around Charlottesville and a connector road into the North Grounds of the University of Virginia.  The project had a Final EIS/ROD, an EA/FONSI because the termini had been moved, a Reevaluation to pick up on design changes and new impacts, and then a new Section 4(f) Evaluation and ROD.  The Court wrestled with the Reevaluation and concluded that it was not a post hoc justification for the most part.  The FEIS was adequate, but the EA was not for failure to take a hard look at impacts to a reservoir and for omitting archaeological impacts.  On Section 4(f), the Court approved of a finding of no constructive use on a farm even though there was an adverse effect under Section 106 of NHPA.  The view of the farm was going to be disturbed, but the farm was going to be intact.  On the issue of whether the EIS took an adequate look at cumulative impacts, the Court used the three-part test for segmentation (logical termini, independent utility, availability of alternatives).  If the other highway improvements met this test, then they did not need to be in the cumulative impacts analysis.  Piedmont Environmental Council, et al. v. USDOT, et al., 159 F. Supp. 2d 260 (W.D. Va. 2001)  

SURFBOARD ISSUANCE OF RAILS TO TRAILS CERTIFICATE

NOT SUBJECT TO NEPA

After the Surface Transportation Board approved the discontinuance of rail operations, it issued a Certificate of Interim Trail Use (CITU).  The CITU allows the railroad to turn the right of way over to another organization for trail use on the condition that the organization turn the land back if rail use returns.  By issuing the CITU, state law which may require the abandoned rail line to revert to adjacent property owners can be avoided.  When the Board issued the CITU, it took the position that NEPA did not apply because there was no discretion in the Board.  The Board believed its role was ministerial since it could not dictate how the trail should be operated.  The affected landowners appealed.  The Court examined the National Trail System Act and agreed with the Board.  If there is no discretion, there is no need to go through the NEPA process.  Citizens Against Rails to Trails v. Surface Transportation Board, 267 F. 3d 1144 (D.C. Cir. 2001)

NO INCIDENTAL TAKE WITHOUT INJURY OR DEATH

TO PROTECTED SPECIES

Submitted by Timothy Binder, FHWA, San Francisco 

Timothy_J.Binder@fhwa.dot.gov

On December 17, 2001 the 9th Circuit issued a major decision striking down the Fish & Wildlife Service’s (F&WS’s) interpretation of the Endangered Species Act and holding that unless there is an actual take (injury or death to wildlife), the F&WS cannot issue an incidental take statement.  The Court held that the burden to show that the species exists in the relevant area is on the F&WS.  The applicant is not required to show the negative.  The mere fact that an area was within the historic range of the wildlife is insufficient.  If the species is not there, the 9th Circuit essentially finds there will be no take which the F&WS can regulate.  The 9th Circuit reviewed a series of incidental take statements dealing with grazing and struck down all but one as being arbitrary and capricious because there was no evidence of the existence of the species in the allotments.   This has the potential of being a big blow to F&WS and the National Marine Fisheries Service, at least within those States in the 9th Circuit.  Arizona Cattle Growers Association v. Fish & Wildlife Service, No. 99-16102

UTAH LEGACY PARKWAY STOPPED IN 10TH CIRCUIT

Reprinted with permission from Marie Venner from 

The December 20, 2001 Natural Resources ETAP Alert

303/798-5333

nretap@mindspring.com
On November 16, 2001 the 10th Circuit Court of Appeals ruled that the Corps of Engineers failed to adequately examine alternatives to a highway that would impact 114 acres of Great Salt Lake wetlands.  U.S. District Judge Bruce Jenkins ruled in favor of the project in August, but as part of the appeals ruling, the Court issued an injunction prohibiting any further disturbance in the proposed right of way pending resolution of appeals, which are on an expedited schedule, requiring all briefs to be in by January 31, 2002.

The 10th Circuit wrote, “The Corps appears to have summarily accepted…that alignments other than the Great Salt Lake were impracticable, without evaluating the cost estimates or analyzing whether a 100 meter right of way was necessary to the other alignments…We also question whether the Corps considered the cumulative effects of the project, which apparently contemplates building two more lanes in the median.  All of the Corps’ analysis relates to a four lane, as opposed to six lane highway.”  Furthermore, the Court noted that “the Corps’ justification for some of its conclusions appear to be contrary to the evidence, such as its conclusion that a wide median is necessary to filter runoff, in light of the proposed extra lanes in the median that will be filtered adequately by the remaining median strip, or its conclusion that drivers will be able to enjoy the vistas without considering the effect of the right-of-way fence that will run along the highway.”

The Court rejected Utah DOT’s claim that delays in construction will cause hundreds of thousands dollars in losses, saying, “it appears that much of this harm is self inflicted.  The Utah Department of Transportation [an intervenor in this case] awarded the highway contract to Fluor Ames Kramer in December, 2000 (before the [Corps] approved the project), thereby entering into contractual obligations that anticipated a pro forma result.  Further, the state agency was aware that there were several court cases challenging the Legacy Parkway, but chose to proceed nonetheless.  This cuts against their claim of harm outweighing the environmental concerns.”  Utahns for Better Transportation v. USDOT, No. 01-4220

CHAIR’S CORNER

Submitted by Helen Mountford

Helen.Mountford@fhwa.dot.gov
The imagination and ingenuity of project opponents continue to provide significant litigation workloads for many of us representing various transportation agencies.  Current “hot” topics are the Clean Air Act, the Endangered Species Act, the Clean Water Act, and, of course, NEPA and Section 4(f).  The Environmental Issues in Transportation Law Committee and this newsletter, put together by Richard Christopher of the Illinois Department of Transportation, strive to keep us all abreast of the latest developments in these areas.  Your input, of course, is necessary for it to be effective.  Many thanks to Rich for his continued hard work.  

Our committee will be meeting at the January TRB meeting in Washington, D.C., and although I know it is difficult for many of you to get there, I hope as many committee members as possible will attend.  We will, of course be planning our presentations for the July TRB Legal Workshop in San Francisco.  Also, in January our committee is sponsoring a session dealing with high tech methods of handling complex administrative records.  Many thanks to Peggy Strand for putting the session together.

I hope to see you soon.  
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