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FHWA NOISE REGULATIONS UPHELD

Submitted by Harold Aikens, FHWA Washington, D.C. 

202/366-0791

The Court of Appeals for the Fourth Circuit rejected an attack on the Federal Highway Administration’s (FHWA) amended noise Regulations at 23 CFR 772.13(b).  In an unpublished opinion, the court upheld the district court’s May 15, 2000, grant of summary judgment in favor of the FHWA.

The plaintiff, a homeowners’ group called the West Langley Civic Association, had requested that a noise barrier be constructed along the Beltway since the Beltway was widened in the mid 1970’s.  In 1975, a Virginia Department of Transportation’s noise survey in the area, performed during the environmental compliance stage of the project resulted in a finding that the homeowners did not want a noise barrier.  Consequently, the FHWA agreed that Virginia did not have to build a noise wall at the West Langley location.

During the 1980’s and early 1990’s several residents intermittently asked Virginia to build a noise wall at the West Langley area.  Virginia did not have a Type II noise barrier program, which is essentially a “retrofit” program, where the States can build noise barriers on existing roads.  Virginia refused several requests, and the FHWA told the group that it was Virginia’s decision whether to build a noise barrier at the site in question.

In 1995, the West Langley group sued FHWA and VDOT for a noise barrier, but the case was dismissed with prejudice on statute of limitations grounds.  The same year, the National Highway System Designation (NHS) Act was passed which directed FHWA to tighten up its Type II nose barrier program.  The FHWA amended its noise regulations to prohibit funding Type II noise barriers that had previously been rejected as unreasonable.  One of the key factors for determining if a noise barrier is “reasonable” is the wish of the affected neighborhood.

The Court of Appeals’ March 30 decision focused on two issues.  First the Court considered the plaintiffs’ argument that the amended noise regulations was an impermissible retroactive rule.  The Court found that the application of the amended regulations was triggered by events occurring after the effective date of the regulations, the events being the construction and request for funding of a Type II noise barrier.  While the availability of funds depends in part on a prior event (here the determination that a noise barrier was unreasonable in 1975), that does not make the regulations an impermissibly retroactive one.  The second key issue in the case was what the Court held that the 1995 dismissal of plaintiffs’ earlier lawsuit on statute of limitations grounds was a decision on the merits for purposes of res judicata.  Therefore, the plaintiff could not once again attack the 1975 decision by FHWA.  (West Langley Civic Assoc. v. FHWA, No. 00-1875, March 30, 2001)

EA FOR UPGRADE TO FOUR LANES OK

Submitted by Nicole Peters, FHWA Legal Intern, Olympia Fields, IL

708/283-3559

I.  Statement of the case

Plaintiff brought this action pursuant to 5 U.S.C. 704, seeking review of FHWA’s FONSI and resultant decision not to prepare an EIS with regard to the upgrade of an allegedly deficient portion of the Athens/Darwin U.S.33 Highway in Ohio.  Plaintiffs allege that Defendants violated NEPA by erroneously deciding not to prepare an EIS for the four-lane highway project.  Plaintiffs and Defendants filed cross-motions for summary judgment on the issue.  In addition, Defendants filed a Motion in Limine, while Plaintiffs filed a Motion to Limit the Record and a Motion for Injunctive Relief.

Plaintiffs’ argument that FHWA’s failure to prepare an EIS was arbitrary and capricious is premised upon their assertion that the EA was deficient.  Plaintiffs noted four deficiencies in the Defendants’ EA: 1) the EA’s purpose and need statement was inadequate, 2) the EA impermissibly segmented the scope of the project, 3) the EA failed to consider a reasonable range of alternatives for the project and 4) the EA failed to adequately evaluate the project’s impact upon various natural resources.  Plaintiffs also argued that an EIS should have been prepared pursuant to 23 CFR 771.115(a)(2), which states that construction of a four-lane highway in a new location “normally” requires preparation of an EIS.  Defendants contend through the EA that the proposed highway plan seeks to lower the traffic accident rate, alleviate flooding problems and lower anticipated higher traffic volumes on the existing U.S.33. Defendants also argue that improvement of the road will lead to greater economic development for the region of Ohio traversed by U.S.33.

II.  Defendant’s Decision not to Prepare an EIS

With regard to Plaintiffs’ claim concerning 23 CFR 771.115(a)(2), the Court agreed with Defendants’ contention that despite the language of the regulation, NEPA does not mandate the preparation of an EIS when an agency demonstrates that the project will not have a significant impact on the environment.  Quoting Lakes Region Legal Defense Fund, Inc., v. Slater (986 F. Supp. 1169,1198)(N.D.Iowa 1997), the Court pointed out that “[a]lthough a four-lane project on a new location may by its very nature impose a significant impact on the environment, apparently there are occasions where this is not the case.  The plain language of the regulations contemplates as much by its inclusion of the word ‘normally.”’  Id. Furthermore, the Court stated that its role was to consider whether the Defendant s took a “hard look” at the impact of the proposal on the environment.  The Court concluded that the Defendants did take a “hard look” at the impact and their decision was not arbitrary or capricious.  However, the court noted that “by not conducting a full EIS, the Defendants took a risk that, upon judicial review, a finding that an EIS was required would no doubt seriously impact the schedule and cost of a highway project.”  The Court further noted that “the fact that an EIS was not required in this case does not change the reality that prudence would, in future cases, dictate that the agency typically perform an EIS to avoid the very issue in this case.”

II.  Defendants’ Motion in Limine
Defendants moved to exclude the Court’s consideration of various exhibits offered by Plaintiffs on the basis that they were not part of the administrative record and therefore outside the scope of review (e.g., complaint, motion for injunctive relief, excerpts from various design and policy manuals, consultant reports and affidavits).  The Court granted Defendants’ Motion in Limine, finding that the Plaintiffs’ attempt to offer additional testimony in the form of expert opinions amounted to a request that the Court engage in de novo consideration of issues that were considered at the administrative level and not appropriate under the APA.  Furthermore, the Court noted that “the offered testimony, which was not part of the administrative record, did not set forth information which could establish… other relevant factors outside of the record that the Defendants should have evaluated and explained.”  In addition, the Court found that although Plaintiffs’ various exhibits may be offered as background information to the Court, this was unnecessary in light of the record presented, as well as the procedural history outlined in the memoranda.

IV.  Plaintiffs’ Claim of Deficiencies in the EA

The Court found that the purpose and need statement in the EA satisfied the standard and was sufficient for the purposes of NEPA (i.e., the statement must “briefly” specify the underlying purpose and need for the project).  Secondly, the Court rejected Plaintiffs’ claim that the Defendants acted in violation of 23 C.F.R. 771.111(f)(i.e., failure of the agency to ensure that highway projects are not improperly segmented for the purposes of NEPA).  In addition, the Court found that the record did not support Plaintiffs’ assertion that the FONSI was an arbitrary and capricious decision.  Plaintiffs based their argument on the alleged failure of the Defendants to take into account a reasonable range of alternatives in advance of the decision to proceed with the project.  However, the Court did not find for the Plaintiff on that issue.  Finally, Plaintiffs contended that the EA failed to consider certain other impacts of the proposed project including: oil and gas reserves, coal reserves, other mineral reserves, groundwater resources and economic development in the area.  The Court rejected the Plaintiffs’ argument and stated that the Defendants had taken the necessary “hard look” at these other impacts of the proposed project.

V.  Summary

The Court concluded that there were no genuine issues of material fact as to whether Defendants’ decision to issue a FONSI was arbitrary or capricious.  Therefore, the Defendants’ Motion in Limine was granted, while the Plaintiffs’ Motion for Injunctive Relief were denied.  In light of the issues presented, the Court granted summary judgment in favor of the Defendants and upheld the sufficiency of the EA as a basis for the FONSI.  (Coalition Against Superfluous Highways, et al. v. Wykle, et al., US Dist. Ct. S.D. Ohio)

6th CIRCUIT ADOPTS EITHER OR TEST FOR APPLYING NEPA TO        “NON-FEDERAL PROJECT”

In a long running dispute over a state funded highway that has a number of interchanges with Interstate highways, the Sixth Circuit Court of Appeals handed down a test.  The test is intended to determine when to apply the requirement for an EIS or an EA on a project that needs Federal approvals (404 permit, 6(f) conversion, Interstate access) but no Federal money.  The Court decided to look first at whether the project sponsor gave the Federal decision-makers a choice of reasonable alternatives when the approval was requested.  This was satisfied mostly by examining whether the Federal agencies were brought in at the right time.  The second alternative test is the more familiar one: whether the Federal agencies can exercise control over the portions of the project outside their immediate approval area.  The Court looked at FHWA’s approval zone for access to Interstates and ruled that this did not extend to the remaining sections of highway.  Southwest Williamson County Association v. Slater, 243. F.3d 270 (6th Cir. 2001)

EPA CAN EXEMPT MOTOR VEHICLE ENGINES FROM PM-10 CONTROL

A group of people who suffer from asthma sued USEPA when a Federal implementation plan (FIP) was adopted for the Phoenix area.  The FIP included controls on particulate matter under10 microns (PM-10).  Whenever EPA determined that a category of sources of PM-10 contributed a de minimis amount of pollution in the areas where the air violated the PM-10 standard, EPA went on to determine that there were no reasonably available control measures to reduce PM-10 pollution from these sources.  Four categories of sources that were determined to be de minimis had no other enforceable PM-10 standards from any other regulations.  They were gas on-road motor vehicles, diesel on -road motor vehicles, locomotives, and airport ground support vehicles.  The Court noted EPA’s ability to exempt de minimis contributors and went on to say that it was all right for EPA to use the same de minimis levels in its new source review regs for existing sources of PM-10.  Ober v. Whitman, 243 F. 3d 1190 (9th Cir. 2001)

ASTHMA SUFFERERS CANNOT USE ADA AND REHAB ACT

 TO STOP OPEN BURNING

A group of plaintiffs who suffer from asthma and cystic fibrosis sued to stop the open burning of wheat stubble in the State of Washington.  The practice of burning was already regulated under the State and Federal Clean Air Acts.  The plaintiffs wanted to enforce limits on burning notwithstanding the limits under this Federal-State system.  The Court looked at the comprehensive regulatory scheme under both Acts and ruled that these Plaintiffs would probably not succeed on the merits of their claim.  The court made it abundantly clear that it would have issued a TRO to restrain the burning pending a hearing if it had jurisdiction or if it thought that Congress had intended for the ADA or the Rehab Act to regulate air pollution.  Save Our Summers. et al. v. Washington State Dept, of Ecology, 132 F. Supp. 2d 896 (E.D.Wash, 2000)

PRELIMINARY INJUNCTION AGAINST ATLANTA PLAN AND TIP DENIED

A coalition of environmental groups filed suit challenging the adoption, approval and funding of the 2025 Regional Transportation Plan, the 2001-2003 Transportation Improvement Plan, and the associated conformity determinations for the Atlanta, GA region.  They moved for preliminary injunctive relief to stop what they believed were harmful highway expansion projects.  The Court found that the plaintiffs had not shown irreparable harm from any of the transportation projects that were coming on line in the near future.  There were lots of affidavits from people whose asthma was induced by ozone but no connection with the projects at issue.  The Court also ruled that plaintiffs were not likely to succeed on their arguments on the timing of when compliance with the air quality standards needs to be forecasted to occur or on the implications of not meeting the standards in a timely fashion.  The Court heard testimony from the Governor of Georgia and ruled that the balancing of harm and the public interest did not swing in the Plaintiffs’ direction.  Sierra Club, et al. v. Atlanta Regional Commission, U.S. District Court, Northern District of Georgia No. 1:01-CV-0428-BBM, June 15, 2001.

FAA RULES DO NOT PREEMPT STATE ENVIRONMENTAL AND LAND USE LAW FOR LOCAL AIRPORT

A small privately owned one runway and maintenance operation on a 600-acre farm gradually added operations until it required review under the comprehensive Act 250 process in Vermont.  The owner claimed he was exempt as long as he complied with FAA standards.  The Vermont Supreme Court ruled that aircraft and airport operation were preempted under Federal law but not zoning and environmental review.  The State review process did not infringe on aviation safety and navigable airspace issues so it could proceed.  In re:  Commercial Airfield, 753 A. 2d 13 (2000)

NO PRIVATE RIGHT OF ACTION TO ENFORCE TITLE VI REGS

When a citizen of Alabama was not allowed to take the driver’s license test in any language other than English, she sued.  She based her claim on a violation of the regulations adopted by the U.S Justice Department under Title VI of the Civil Rights Act.  The regulations, like most of the regulations adopted by Federal agencies to govern the recipients of Federal funds, look at the impact of a funding recipient’s actions instead of the recipient’s intent.  If a disparate impact on a protected class of citizens is found, there can be a violation of the regulations.  Usually when a recipient of Federal funds violates an agency’s regulations, the remedy is to take away the Federal funding.  In this case, Alabama contended that Congress had neither provided explicitly nor implicitly for a private right of action to enforce these administrative regulations.  The U.S. Supreme Court agreed with Alabama by a vote of 5-4.  The case could turn out to be a blow to those who wish to enforce principles of environmental justice through private lawsuits.  Without proof of intent to discriminate, there may not be enough for these suits to move forward.  It remains to be seen whether potential plaintiffs may use violations of the regulations as ground for civil rights litigation under 42 USC 1983.  Alexander v. Sandoval, 69 USLW 4250, No. 99-1908, April 24, 2001.  

Supplemental Note Submitted by Jim Thiel, General Counsel, Wisconsin DOT

608/266-8928

A few days before Sandoval, a federal district court in New Jersey had ruled that Title VI disparate impact claims could be brought by private citizens against states and enjoined the opening of a cement plant.  Following Sandoval, the district court revised its opinion and concluded that private citizens could bring the same action under 42 U.S.C. section 1983 based on Justice Stevens’ dissent in Sandoval.  The decision is South Camden Citizens in Action v. New Jersey Dept. of Environmental Protection, (D.N.J.) Case No. 01-702, decided May 10, 2001.  Shortly thereafter, in June 2001, the federal court of appeals for the 3rd Circuit issued a preliminary ruling vacating the district court injunction after finding that the plaintiffs are likely to lose on appeal and that the plant's owner was suffering losses of more than $500,000 per week. 
ADOPT-A-HIGHWAY SIGNS NOT TO BE USED AS BUISINESS ADVERTISEMENTS

On April 27, 2001, FHWA issued a memorandum interpreting the Manual on Uniform Traffic Control Devices.  The Manual governs permissible signs on highways constructed with Federal funds.  The memo was a response to some businesses that were participating in the Adopt-A-Highway program for more than civic recognition of their response to the need to pick up litter.  The Adopt-A-Highway signs for some of the sponsoring business were starting to contain logos, slogans, addresses, etc.  All of this was ruled improper in the memo.  The sponsoring business name can appear but only in a normal font.

GIS BASED EIS OK UNDER NEPA

On April 30, 2001 FHWA issued a memo that addressed the use of geographical information systems (GIS) to evaluate alternatives for a major highway improvement in Arkansas.  GIS uses published geographical information in digitized form instead of on-the-ground surveys.  The GIS approach can be used to screen alternatives without spending years collecting field data.  FHWA ruled that this could be acceptable as long as the underlying data used in the GIS is acceptable and as long as it is understood that later alignment studies may require that alternatives dismissed under GIS may need to be reexamined.  The tone of the memo indicates that this approach will most likely be acceptable in very large projects with large study areas.
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