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FHWA Reauthorization Support

Scan of External Communications- Week 12
This week’s scan of 24 stakeholder websites focused on highway users, industry associations, and transportation research groups. Four of the websites reviewed had posted new content related to SAFETEA-LU since we visited them during the weeks of October 6th and September 9th.
Following the list are four articles or editorials located during a search of recent news and magazine articles: 
1. “Federal transportation bill provides mixed bag,” California Planning & Development Report, September 1, 2005
2. “Legislative Victories for NRPA,” National Recreation and Parks Association, September 2005

3. “Waiving Goodbye” (re: NEPA) from the Richmond Times-Dispatch, November 14, 2005
4. “Environmental Law” (re: application of NEPA to post-disaster recovery) from the New York Law Review Journal, November 3, 2005
American Association of Port Authorities

http://www.aapa-ports.org/members/alert/html/2005/Alert_Vol_2005_17.htm#Congress%20Completes%20Transportation%20Bill
AAPA’s August 15, 2005, newsletter summarizes the provisions of SAFETEA-LU that relate to intermodal freight. It includes the following sentence: “The bill includes provisions to streamline the environmental review process for transportation projects.”
American Association of Retired Persons
http://www.aarp.org/research/legis-polit/legislation/2005_12_mobility.html
The site highlights an October 2005 research report entitled ‘Legislating Mobility Options: A Survey of State Laws Promoting Public Transit, Walking, and Bicycling’ by Michelle Ernst and Barbara McCann of the Surface Transportation Policy Project. 

National Society of Professional Engineers
http://www.nspe.org/govrel/gr2-4020.asp
NSPE has changed its issue brief on surface transportation to reflect the enactment of SAFETEA-LU. The brief contains the following bullet: “The bill designates the U.S. Department of Transportation as the lead agency in the environmental review process and includes procedures for streamlining the review process.”
Travel Industry Association of America  
http://www.tia.org/researchpubs/enewsline/enl_081105.html#3
The August 11, 2005, e-newsletter mentions the National Scenic Byways and the Transportation Enhancements programs as particular wins for the travel and tourism industries ‘as 80 percent of all leisure and business travel occurs on the nation's highways.’

Federal transportation bill provides mixed bag.
Shigley, Paul

California Planning & Development Report, v20, n9, p3

Thursday, September 1, 2005

President Bush's signature on the federal transportation bill in August opened the spigot for $21.6 billion in federal money for California. The bill funds hundreds of specific projects, ranging from a $25 million "non-motorized transportation pilot program" in Marin County to carpool lanes on the San Diego Freeway in Los Angeles to a study of a new transportation corridor between western Riverside County and Orange County.

And the bill received praise from numerous California officials, including Gov. Schwarzenegger, new Los Angeles Mayor Antonio Villaraigosa and regional transportation planners.

However, it is clear that the Safe, Accountable, Flexible and Efficient Transportation Equity Act: A Legacy for Users of 2005 (SAFETEA: LU) is no panacea for solving California's infamous traffic congestion. Although the bill raises the minimum return of gas tax to each state from 90.5% to 92%, California remains a "donor state." Additionally, some of the projects earmarked for funding are already complete or are safety retrofits, meaning

that the federal dollars for those projects will do nothing to increase capacity or mobility.

In fact, the second follow-up to the Intermodal Surface Transportation Efficiency Act of 1991 is markedly different from its predecessors in the number of projects for which money was specifically earmarked. The bill provides money for 350 projects in California and 6,300 nationwide, thousands more than received "earmarks" in the previous transportation bills.

The earmarks raised questions about true need. For example, the nine-county Bay Area region, home to some of the country's worst traffic congestion, received earmarks totaling $733 million. Meanwhile Kern County, which has about 10% of the Bay Area's population, received $726 million in earmarks. The difference? House Ways and Means Committee Chairman Bill Thomas hails from Bakersfield. Just before Bush signed the bill, Thomas boasted to the Bakersfield Californian of the "gift to Kern County." The largesse heaped on Kern County did not go unnoticed by supporters of the Alameda Corridor East (ACE) project, a planned $2.5 billion rail corridor running from the Los Angeles railyards through the San Gabriel Valley to Pomona. Spurred by ongoing growth at the ports in Los Angeles and Long Beach, the ACE is intended to expand rail capacity and eliminate many at-grade crossings. The Southern California Association of Governments (SCAG) made the ACE project its top priority. At one time during the two-year debate over the transportation bill, ACE was in line to get close to $900 million. In the end, the project received $178 million, an amount that angered the area's largely Republican congressional delegation.

The southern half of the ACE corridor also went lacking. The $600 million OnTrac project headed up by the City of Placentia received $39 million; local proponents had sought $225 million. The limited federal allocation appears to mean the end of the plan to dig a trench for the rail line through Placentia (see CP&DR Public Development, February 2005).

Still, SCAG officials were publicly upbeat about SAFETEA: LU. They noted that the ACE project did receive enough money to move forward, an I-405 carpool lane got $130 million, and expansion of the Desmond Bridge, which serves the ports, received $100 million. "We are encouraged by the growing degree of regional cooperation," SCAG spokesman Jeff Lustgarten said. "Historically, other regions have done a better job of getting behind one or two specific projects."

Ellen Roundtree, director of governmental affairs for the San Diego Association of Governments, noted that the transportation bill imposes a number of new requirements for planning, mitigation and "consultation," and places Indian tribes into the process for the first time.  "We think consultation is good, and we think public participation is good,"

Roundtree said. However, what exactly Congress means by "consultation" is unclear, she said.

In other interesting twists, the transportation bill exempted the BART extension to San Jose from new Federal Transit Administration cost-effectiveness standards. The bill language helps keep the struggling project alive. In the San Bernardino County city of Rialto, the bill transferred 200 acres of federal land to the city, a move that could permit the city to close the general aviation airport. The city would like to see industrial development on the site.

For the most part, SAFETEA: LU maintains the principles of ISTEA, such as emphasizing multi-modalism, links between transportation projects and air quality, and regional decision making. The bill even increases funding for metropolitan planning organizations by 25%.

Paul Zykofsky, director of land use and transportation programs at the Local Government Commission, endorsed the bill's provisions making "Safe Route to School" a federal program for the first time, and making permanent the Transportation, Community and System Preservation program. As a pilot project in the last transportation bill, TCSP funded innovative projects such as a study of zoning code reform in Fresno, Zykofsky said.

Still, there is an impression that the bill wrongly favors highways at a time of rapidly rising gasoline prices. Anne Canby, president of the transit-oriented Surface Transportation Policy Project, expressed disappointment "that Congress chose not to augment commitments to local decision-makers, raise transit's share of total funding, increase eligibility for freight and passenger rail investment, improve the environment by dedicating resources to cleaning up highway runoff, and promote more walking and bicycling."

More than anything, though, SAFETEA: LU makes clear that local agencies will have to pay for future capital improvements. SCAG spokesman Lustgarten said projections are that state and federal funds combined will pay only 25% of transportation project costs by 2030. Thus, the absence of the $470 million project to widen Interstate 5 in Los Angeles County from the list of SAFETEA: LU earmarks may be a sign of the future.

Legislative Victories for NRPA
NRPA members' advocacy efforts paid off

September 2005

http://www.nrpa.org/content/default.aspx?documentId=2795
By Rich J. Dolesh

Last month, National Recreation and Park Association (NRPA) members, with the support of a national coalition of partners and other like-minded advocates, achieved two extremely important legislative victories: the reauthorization of the Transportation Equity Act in a new six-year bill known as SAFETEA-LU and the passage of the 2006 Interior Appropriations bill. While the amount of funding for these bills was paramount, there is also equal significance attached to the strength of the national coalition that was formed for each bill, and the national policy implications that will affect parks and recreation in the future. 

In virtually all measures, the new transportation bill stacks up as one of NRPA’s best legislative achievements of the past decade. What makes the achievement enormous for NRPA is that virtually every one of the goals identified in its 2005 Legislative Platform was reached. SAFETEA-LU, properly named the “Safe, Accountable, Efficient Transportation Equity Act-a Legacy for Users,” is a six-year reauthorization of the nation’s surface transportation program. 

SAFETEA-LU follows the previous authorization for the surface transportation fund, the Transportation Equity Act for the 21st Century (TEA21), and covers the six fiscal years FY 2005 through FY 2009. This omnibus bill includes spending authorizations for highway construction and mass transit, and also includes environmental policy and laws regulating the impacts of highway construction. 

In SAFETEA-LU’s final version, due to an extraordinary advocacy and education effort by NRPA members and coalition partners, park- and recreation- related spending categories were increased by hundreds of millions of dollars. More importantly, long-standing statutory protections for historic sites, park and recreation areas, wildlife refuges and waterfowl areas, known in the law as Section 4(f), were protected from encroachments by the powerful transportation lobbyist groups. 

Section 4(f) ultimately was protected because an NRPA-led coalition of more than 20 national organizations representing more than 10 million people—who educated and informed legislators of its value and never gave up. 

NRPA supported reasonable compromises to Section 4(f) from the beginning of legislative deliberations, but transportation industry groups pushed to remove critical parts of the statute that would have resulted in removing the most important language in the law. NRPA recognizes the tireless, visionary leadership of Rep. Jim Oberstar (D-Minn.) who stood firmly against efforts to seriously weaken this law. “You can be proud that you could make your voice be heard across America,” he says at the closing session of the Rails to Trails Conservancy conference in Minneapolis after the vote. “Don’t stop; keep going.” 

Some highlights of authorizations for important park and recreation program categories in SAFETEA-LU include about $3.5 billion for Transportation Enhancements; $370 million for the Recreational Trails  Program (an increase of 62 percent); full funding for the Sportfishing and Boating Safety Education Act; and increases for Scenic Byways, Federal Lands Highways Program, the Congestion Mitigation Air Quality Program that contain funding for bike-pedestrian transportation corridors and other projects. 

A number of exciting new programs have also been established that may hold many opportunities for park and recreation agencies and local communities such as the Safe Routes to School Program, which was funded at $612 million; a new non-motorized pilot demonstration program for four selected cities and counties (Minneapolis; Marin County, Calif.; Columbia, Mo.; and Sheboygan County,Wis.) at $25 million per year; and the new Transit in the Parks program for federal public lands at $24 million per year for four years.

On another legislative front, NRPA advocates were floored when they learned in February that the president proposed to terminate the Land and Water Conservation Fund state assistance program in his 2006 Interior Appropriations Bill. Shocked NRPA members and advocates picked themselves up and carried on the fight for LWCF to the halls of Congress. 

Advocates for parks and recreation at the local, regional and state levels across the country, led by NRPA and its state affiliates, swung into action. Key members of the appropriations committees in the House and the Senate heard from constituents throughout their districts just how important this far-reaching program was to small towns, communities and states.When the Senate voted to approve a recommendation for $30 million for LWCF state assistance in the Senate Interior Appropriations Subcommittee report, advocates were heartened, but it wasn’t over. There still was a desperate fight waged to encourage the Appropriations Conference Committee to accede to the Senate number. 

The final result was that the Senate funding level was accepted. Sen. Chairman Conrad Burns of Montana is owed a great vote of gratitude for his leadership and perseverance, as well as to Reps. James McGovern (D-Mass.), Rush Holt D-N.J.),Wayne Gilchrest (R-Md.), Peter King (R-N.Y.), and Sens. Ken Salazar (D-Colo.) and Susan Collins (R-Maine). However, the $30 million for LWCF state assistance is about onethird of the FY 2005 funding level. 

NRPA members and advocates need to be aware that Congress seems to have lost touch with how important the stateside matching grants are from the LWCF.We need to re-educate the members of Congress on the true value of this program in every community that receives or applies for such a grant. Often times, the LWCF grant made the difference in whether a park or recreation area could be built and opened to the public. Also, NRPA members need to re-educate the president and his staff on the value of the state assistance program, which has been funded at an average of more than $100 million per year under his administration. 

While the funding for LWCF is inadequate, NRPA members and advocates can take pride in their solid accomplishment of saving the program from certain elimination. The Land and Water Conservation Fund state assistance program will at least persevere, if not prosper, continuing to make matching grants to worthy state and local park and recreation projects across the country. 

In the transportation bill, by contrast, there is an outstanding level of funding for bike, pedestrian and railtrail projects, as well as other transportation enhancements and demonstration projects that park and recreation agencies in virtually every county in the nation are eligible. As important as the funding is the knowledge that the bonds of a strong nationwide coalition representing millions of citizens in partnership for parks and recreation and healthy lifestyles will continue to grow and strengthen. This is the true achievement and victory for NRPA and its advocates this year.

Waiving Goodbye

Richmond Times-Dispatch Nov 14, 2005 

http://www.timesdispatch.com/servlet/Satellite?pagename=RTD/MGArticle/RTD_BasicArticle&c=MGArticle&cid=1128768130137 

It's time to rethink the National Environmental Policy Act (NEPA). Signed into law in 1970, the act requires the federal government, and those acting as its agents, to evaluate the environmental impact of a significant project. The results are then made public, and citizens are allowed to comment on whether the benefits are worth the costs.

The law sounds good, but its abuse is hindering action.

A bipartisan congressional task force charged with investigating the impact of the NEPA has released disturbing findings about the misuse of the law in relation to upgrades the U.S. Army Corps of Engineers wanted to make to the New Orleans flood control system as far back as the 1970s. It released a 1977 Los Angeles Times story detailing a lawsuit by an environmental group that scuttled a planned New Orleans hurricane barrier described as "massive." The task force also made public information about a 1996 lawsuit filed by the Sierra Club and other environmental groups to halt a project to raise and fortify the New Orleans levee network.

Evaluating environmental impact is positive, as is efficient and meaningful discussion of the pros and cons of a given project. When that process is stretched and disfigured by the endless litigation of fringe groups causing necessary projects to be abandoned -- sanity needs to re-injected into the system.

Recently, Homeland Security Secretary Michael Chertoff used authority newly granted to him by Congress to waive regulatory obstacles including environmental concerns -- that were blocking the extension of a security fence between the United States and Mexico. The project had been stymied since 1996, leaving a 14-mile gap in the U.S. border.

Allowing the regulatory process to be streamlined to enhance border protection shows uncommon foresight on the part of Congress. Extending that line of reasoning to cover other important areas of security, such as creating hurricane barriers for a city below sea-level, is sensible and past due. The congressional task force investigating practical aspects of the NEPA would do well to include such flexibility in its recommendations.

Environmental Law 
By Stephen L. Kass and Jean M. McCarroll

New York Law Journal, v234, pp. 3, col. 1
Thursday, November 3, 2005

How should the environmental community, and environmental lawyers in particular, respond to the widespread devastation visited by Hurricane Katrina on New Orleans and large stretches of the Gulf Coast in Louisiana, Mississippi and Alabama?

This is not an easy question. The scale and severity of adverse impacts involving coastal, estuarine and ground waters, hazardous and solid waste, natural biota, wetlands, transportation facilities, land use, historic resources and neighborhood character demand the most comprehensive environmental assessment in order to avoid repeating, or exacerbating, past mistakes during the redevelopment process. Yet the urgent need to rebuild in New Orleans, to revive economic activity in coastal communities and to promise some reasonably prompt end to the suffering and suspended lives of hundreds of thousands of evacuees requires decisive action, which many see as conflicting with the comprehensive environmental review and balanced judgments that these conditions require for long-run success.

Who is to conduct this balancing and with what public participation? Can the narrow confines of a toothless "environmental justice" program capture and redress the extraordinary racial and class inequities that were revealed and then exacerbated by Katrina? Should the levees be rebuilt only to fail again if they continue to accelerate the disappearance of offshore barrier islands? Can freshwater supplies, sewage treatment facilities and other infrastructure ever be restored at a scale adequate for a city of one million people?

And what is the role of law, and courts and lawyers generally, in addressing these issues, both procedurally and substantively? Is our nation's experience with conventional environmental disputes or impact statements relevant? Does New York's Sept. 11 environmental recovery provide any useful guidance for the nation's Katrina recovery?

We believe that lawyers, including environmental lawyers, have a critical role to play in shaping the Katrina recovery efforts and in creating balanced procedures that permit prompt action by responsible agencies, while protecting the nation's long-term interest in both environmental protection and the public support that is essential to a successful recovery program.

New Orleans for Whom?

Beyond the obvious need to make New Orleans habitable and to provide for the sustenance of evacuees, the threshold task in planning for New Orleans' recovery must be to define the size and kind of city to be restored. Even for environmentalists, this means more than decontaminating flooded neighborhoods, providing safe drinking water and identifying a place to dispose of the massive amounts of debris left behind by Katrina. We have previously warned (New York Law Journal, April 21, 2005, at p. 3) against "environmental segmentation," the tendency to isolate the physical environment from a community's commitment to fundamental rights for all of its members-- the social environment that is a prerequisite for public support of protecting the natural environment. The rebuilding of New Orleans must therefore start with a clear understanding that the goal of

that rebuilding is to recreate a city for all of its former residents or, if that is not feasible, for at least the same cross-section of residents. In the language of environmental justice, the adverse impacts of Katrina, so disproportionately affecting minority groups and the poor, must now be mitigated through a broad governmental and societal commitment to recreate an urban environment that is not simply economically viable, but also serves the diverse population that previously made New Orleans its home.

Complying With Law

Immediately following the Sept. 11, 2001 attack on the World Trade Center, Governor George Pataki issued an executive order suspending most New York laws for 30 days (with certain limited extensions) in order to respond to emergency conditions. Thereafter, however, both New York and federal officials and agencies were required to carry out their respective recovery and rebuilding programs in accordance with applicable law (including, in several cases, existing statutory authority to expedite decisions under specific emergency conditions). Although some of the substantive decisions or policy choices made by state and federal agencies in the Sept. 11 recovery have been criticized by one or more groups affected by the World Trade Center's destruction, the paucity of litigation challenging those decisions reflects the highly visible efforts of both federal and state agencies to carry out their rebuilding plans in accordance with environmental and historic preservation laws and with unprecedented public input.

There has been considerable debate over the feasibility of such careful adherence to law in the wake of Katrina, and legislation has been proposed by the Bush administration and others to exempt the New Orleans and Gulf Coast recovery efforts from the National Environmental Policy Act (NEPA) and other major federal and state environmental laws, including the Clean Water Act, the Clean Air Act and superfund laws. The environmental community has resisted this effort, and the New York City Bar Association has rightly pointed out, in commenting on Senate bill S. 1711, both that existing legislation already contains entirely adequate emergency exemptions and that the pending administration proposals could apply to federal decisions made anytime in the next 18 months virtually anywhere in the country so long as they somehow relate to the Katrina recovery.

There is no reason, we believe, why the Katrina recovery cannot comply with law. It is essential, in view of the intended long-term consequences of that recovery, that a meaningful overall assessment of recovery proposals be undertaken in the form of an environmental impact statement (EIS) under NEPA. In view of the broad range of environmental issues involved in any plans to rebuild New Orleans, such an EIS should almost certainly be a

"generic" or "programmatic" EIS that addresses the major impacts of alternative redevelopment schemes for the city, leaving ample room for the inevitable individual project variations and adjustments as redevelopment proceeds.

If at all possible, this generic EIS should be prepared by a single federal "lead agency," with all other federal, state and local agencies serving as "cooperating agencies" under NEPA. That analysis should, if feasible, include any required air quality, water quality, coastal and flood zone, historic preservation, hazardous materials or other studies required to support required findings or approvals under the Clean Air Act, the Clean

Water Act, the National Historic Preservation Act (NHPA), RCRA, CERCLA and the authorizing statutes of each of the individual agencies. The goal should be a single source of environmental data and analysis sufficient for all required permits and approvals related to the overall redevelopment process, avoiding the need for multiple iterations of similar EISs (with likely inconsistent premises or findings), multiple hearings and multiple opportunities for litigation.

Such a generic EIS, while imperfect, offers the best vehicle to carry out New Orleans' redevelopment in accordance with applicable law, while encouraging coordinated, systematic long-term environmental analyses and planning by all involved agencies. The EIS would also afford residents an opportunity, through the EIS hearing and comment process, to participate in that process in a way that focuses public discussion more effectively and more meaningfully than either disparate public hearings on individual proposals or, worse, "emergency" administrative fiats made without any public participation at all.

Choosing a Lead Agency

The lead agency for the EIS under NEPA should, of course, be the federal agency most responsible for planning and implementing New Orleans' redevelopment. Which agency should have that role? This question is made more difficult by the extraordinary failure of FEMA to perform its emergency management function before, during and after Katrina, by the numerous high-level vacancies at the Department of Housing and Urban

Development (HUD) and by the Bush administration's overall hostility to federal government programs intended to meet social or urban needs. The problem is also compounded by the apparent ineptitude of many relevant state and city agencies, as well as the absence of an effective statewide planning and development agency, akin to New York's Empire State Development Corp. (ESDC), with planning and implementation powers, condemnation authority, the ability to override local zoning and building code requirements and the capacity to serve as a "recipient" of HUD redevelopment funds and then assume "federal" lead agency status under NEPA and NHPA.

Unless Louisiana opts to establish a comparable development agency, Congress might consider establishing a special-purpose redevelopment authority (similar to the Tennessee Valley Authority) for the Gulf Coast, with authority to undertake recovery and redevelopment projects in cooperation with relevant state or municipal agencies, to utilize HUD and other federal grant funds for this purpose, to serve as lead agency for the redevelopment EIS and, possibly, to issue its own notes and bonds for specific redevelopment projects.

Alternatively, the states of Louisiana and Mississippi could consider establishing, with congressional approval, an interstate compact agency similar to the Port Authority of New York and New Jersey, which owns the World Trade Center site and has partnered with the Lower Manhattan Development Corp. (an ESDC subsidiary) in its redevelopment. However, it is essential that the new redevelopment agency, whether federal, state or interstate, be subject to all federal and state environmental laws and have no claim to sovereign immunity in an effort to avoid judicial review of its compliance with such laws. It is also essential, in view of the extreme social dislocation caused by Katrina, that the redevelopment authority provide meaningful opportunities for participation in and comment on proposed redevelopment plans and that these plans be required to address explicitly environmental justice issues in preparing redevelopment plans.

Conclusion

Both New York's experience in planning for Lower Manhattan's recovery after Sept. 11 and the even more widespread environmental, social dislocation, planning and economic challenges of Hurricane Katrina point to a number of fundamental principles for a successful Katrina recovery:

(1) the Katrina recovery effort should be designed and implemented to rebuild New Orleans (and other Gulf Coast communities) for all former residents, particularly the hundreds of thousands of low-income and minority residents now scattered across the nation;

(2) existing environmental laws contain sufficient flexibility to address both short- and long-term recovery demands, and new "emergency" exemptions from these laws are not required;

(3) a comprehensive generic (or "programmatic") EIS under NEPA provides, particularly for the complex environmental conditions in and around New Orleans, the preferred vehicle to assess federal, state and municipal redevelopment plans, satisfy applicable legal requirements and provide an essential avenue for public participation in the planning process; and

(4) an appropriate lead agency is essential both to carry out the EIS review and to coordinate (and, where necessary, undertake directly) the Katrina recovery and development plans in accordance with applicable state and federal environmental and other laws. Such an agency could be either a newly created Louisiana redevelopment authority, a congressionally chartered redevelopment authority or an interstate compact agency established by Louisiana and Mississippi to address regional Gulf Coast redevelopment.

Stephen L. Kass and Jean M. McCarroll, together with Clifford P. Case, direct the environmental practice group at Carter Ledyard & Milburn.
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