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FHWA Reauthorization Support

Scan of External Communications – Week 21
This week’s scan of 27 stakeholder websites focused on associations of governments. Three of the websites reviewed had updated content related to SAFETEA-LU since we visited them in previous scans.

After the list of websites is a series of links to articles found through our online searches this week.  At the end of the document is the full text of five articles that are not publicly available online.
Publicly Available Content:

-- “TRB Study Finds No Short-Term Road Funding Crisis, But Calls for More Tolling,” Engineering News-Record, January 26, 2006

-- Volunteers Needed to Create Safe Routes to Schools,” KCBD News Channel 11 (Lubbock, TX), January 16, 2006

--“ City Department Presents New Traffic Technology,” Yale Daily News (New Haven, CT), January 25, 2006

-- “Cyclist Pedals Out Of Town In A Quest For Happier Trails,” Daytona Beach News Journal (Daytona Beach, FL), January 20, 2006

Paid Content: 
-- “Congressional Task Force Recommends Greater Local Emphasis in Environmental Policy Decisions and Limited Amendments to Policy,” Foster Natural Gas Report, January 6, 2006
-- “House Task Force Recommends NEPA Changes to Address Project Delays, Enhance Local Input,” Inside FERC, January 2, 2006

-- “NEPA Fix Needed for Road Building, Group Says,” Rock Products, January 1, 2006

--  “Letter To The Editor: Safe Routes to School is a Plus,” Kansas City Star (Kansas City, MO), January 20, 2006

-- “Oregon Panel Ready to Enter Toll Road Pact With Australian Group,” Bond Buyer, January 17, 2006
Association of Metropolitan Planning Organizations
http://www.ampo.org/ombguidance.html
AMPO has posted the comments it submitted on OMB’s Proposed Bulletin for Good Guidance Practices on Dec.21, 2005.  In its comments, AMPO expresses uneasiness with the manner in which past guidance documents have been disseminated from FHWA and FTA.  The organization also notes that SAFETEA-LU mandates a series of rulemakings and policy guidance that directly impact the day-to-day operations of MPOs.  

AMPO expresses support for the intent of the Proposed Bulletin, but it questions the distinction between “significant” guidance documents and “economically significant” guidance documents for purposes of publication in the Federal Register and the solicitation of public comments.  AMPO notes that all “significant” guidance documents that affect the planning process should be subject to formal publication, notice and comment and presents several examples.

National Association of Development Organizations
http://www.nado.org/legaffair/issupdate/dot.php#exceed
This NADO press release entitled “2006 Transportation Budget Follows SAFETEA-LU” summarizes the FY 2006 budget for U.S. DOT.  
CATO Institute

http://www.cato.org/pub_display.php?pub_id=5345
A new report by the CATO Institute, “A Desire Named Streetcar: How Federal Subsidies Encourage Wasteful Local Transit Systems” by Randal O'Toole focuses on how the effectiveness of local transit systems is undermined by federal subsidies, which encourage the construction of highly visible and expensive services such as light-rail trains to suburban areas despite the low number of riders. The ideal solution, according to the report, would be to devolve transit and other transportation funding entirely to state and local governments. Short of that, the report recommends that Congress reform the federal transportation funding system to minimize the adverse incentives it creates.
TRB Study Finds No Short-Term Road Funding Crisis, But Calls for More Tolling

Engineering News-Record

January 26, 2006

http://enr.ecnext.com/coms2/summary_0271-24503_ITM 
The article describes a new report from the Transportation Research Board titled The Fuel Tax and Alternatives for Transportation Funding. According to the article, the committee that produced the report doesn't see an imminent crisis in the current U.S. system of financing road building, but it says there would be major benefits from expanded use of tolls and from other ways of matching motorists' fees more closely to how much they drive.
Volunteers Needed to Create Safe Routes to Schools

KCBD News Channel 11 (Lubbock, TX)

January 16, 2006

http://www.kcbd.com/Global/story.asp?S=4368060&nav=3w6y
The article discusses the federally funded Bike Texas, Safe Routes to School program, which helps schools get grants to create safer routes for the trip to and from school. 
City Department Presents New Traffic Technology

Yale Daily News (New Haven, CT)

January 25, 2006

http://www.yaledailynews.com/article.asp?AID=31426
The article discusses planned changes to traffic signals and circulation in the New Haven area. The changes are being funded by the CMAQ program. The planned changes will improve traffic flow and safety by addressing handicap accessibility at intersections, computerizing traffic signals, installing detection video cameras on traffic posts, and updating bicycle lane technologies. 
Cyclist Pedals Out Of Town In A Quest For Happier Trails
Daytona Beach News Journal (Daytona Beach, FL)

January 20, 2006
http://www.news-journalonline.com/NewsJournalOnline/Opinion/Columnists/Footnote/colFOOT012006.htm
The column discusses the slow progress of bicycle facilities in the community and how that may impact local economic development efforts.
Congressional Task Force Recommends Greater Local Emphasis 
In Environmental Policy Decisions And Limited Amendments To Policy

Foster Natural Gas report, n2573, p6

Friday, January 6, 2006

A draft of the conclusions of a comprehensive study of the 1970 National Environmental Policy Act (NEPA) released last month by a Congressional Task Force, made up of 20 congressmen, found "elements of NEPA that are causing enough uncertainty to warrant modest improvements and modifications to both the statute and its regulations." The Task Force addressed three predominant issues: delays in the processes; litigation issues and, groups' participation, i.e., state local, tribal and the public. With respect to the first, delays, the Task Force said it was presented with numerous examples where "delay" became synonymous with the NEPA process. One reason is a lack of coordination among all agencies, witnesses testified. "The increased length and complexity of NEPA related documents cannot be disputed," the Task Force conceded.

The group characterized its recommendations as a "floor" from which improvements to NEPA will be launched. Seven public hearings around the U.S. over a span of as many months sifted thousands of public comments. The comment period has been extended until February 6, after which a final report will be issued. (Ref 1)

A majority of environmental groups and their members who testified at the public hearings appeared to endorse maintaining a "status quo," according to the report. The opinion of federal agencies, tribal representatives, state and local officials, NEPA practitioners, and some citizens' groups was that NEPA is "a landmark law, but could use some improvements."

Testimony exposed a flaw in the NEPA enforcement procedures, the Task Force said. "Problems become interconnected," and "delays are based on litigation which in turn creates larger NEPA documents which lead to more delays and costs," and so on. "When 'delay' is discussed," according to the report, "it centers on the seemingly endless nature of the NEPA process. The

process is without question much longer today than it has been in the past. Delay affects both applicants and those not directly connected to the federal decision."

Costs of complying with NEPA also are rising, but are portrayed by some parties as a "necessary evil" when weighed against the potential impacts of a federal decision that impacts the environment. 
Some groups complained that their comments, when submitted in enforcement cases, are ignored. "Public participation is central to the success of NEPA" the Task Force agreed. Nevertheless, federal, tribal, and local agencies do interact fairly well within the NEPA process. "There is room for improvement in terms of getting more governmental bodies involved in 
the NEPA process." Also, "NEPA and other environmental laws do work in concert. However, there are many instances of redundant environmental analyses."

The underlying premises of NEPA are that the federal government must take environmental factors into account when rendering decisions and inform the public of the environmental impacts of those decisions. Under NEPA, environmental review is an inter-agency process. One federal agency assumes the lead role working cooperatively with federal and state agencies

throughout the environmental review process. This coordination should include input from the public as well as from other agencies to guarantee that all environmental protections as well as other issues are addressed. 

NEPA regulations require an examination of "reasonable alternatives." One cause of delays is the requirement that agencies sort through an array of alternatives, for example. A major question that bothers public interests is the definition of "reasonable" and who defines that term. The Task Force consistently heard, however, that the alternatives analysis "lies at the heart" of the NEPA process.

The report presented for consideration and comment recommendations to address the delay problems. First, NEPA should be amended to define a "major federal action" that would only include new and continuing projects requiring substantial planning, time, resources, or expenditures. Second, add mandatory timelines for the completion of NEPA documents. Under this approach, an amendment would be added that would limit to 18 months the time for completing an Environmental Impact Statement (EIS). The deadline to complete an Environmental Assessment (EA) would be capped at nine months.

Third, the group recommended that the Act be amended to provide a clear differentiation between the requirements for EAs and EISs. For example, in order to promote the use of the correct process, NEPA would state that temporary activities or other activities where the environmental impacts are clearly minimal are to be evaluated under what is known as "a

categorical exclusion," unless the agency has compelling evidence to use another procedure. Finally, the Task Force recommended that NEPA define the criteria for the use of supplemental documentation.

Litigation fallout was another key topic at every hearing, the Task Force said. "Litigation has shaped the meaning and applicability of NEPA." With respect to litigation, many parties so far have testified it is not necessarily the number of lawsuits filed, but "the impact of litigation,"

that is significant insofar as lawsuits impact federal decisions or action in several states. The result, commenters said, is that agencies become more cautious, but not necessarily more deliberative, in issuing NEPA documents. 
Answering, the Task Force suggested that NEPA be amended to include a requirement that agencies "pre-clear" projects. In other words, the Council on Environmental Quality (CEQ) would become a clearinghouse for monitoring court decisions that affect procedural aspects of preparing NEPA documents. If a judicial proceeding or agency administrative decision mandates certain requirements, CEQ should be charged with the responsibility of analyzing its effects and advising appropriate federal agencies of its applicability.

Also, the panel recommended five "citizens suit" provisions, clarifying the standards and procedures for judicial review of NEPA actions. These provisions:

- require applicants to demonstrate the evaluation was not conducted using the best available information and science;

- clarify that parties must be involved throughout the process in order to have standing in an appeal;

- prohibit a federal agency (or the Department of Justice acting on its behalf) from entering into lawsuit settlement agreements that forbid or severely limit activities of businesses that were not party of the initial lawsuit. Additionally, any lawsuit settlement discussions involving NEPA

review between a plaintiff and defendant federal agency should include the business and individuals that are affected by the settlement;

- establish clear guidelines on who has standing to challenge an agency decision, taking into account factors such as the challenger's relationship to the proposed federal action, the extent to which the challenge is directly impacted by the actions, and whether the challenger was engaged in the NEPA process prior to filing the challenge; and
- establish a reasonable time period for filing the challenge. Challenges should be allowed to be filed withing 180 days of notice of a final decision on the federal action.

"Public participation . . . is a central part of the NEPA process," the Task Force concluded. The Task Force said "the increasing length and complexity of NEPA documents is having a negative impact on public participation." It is recommended that the CEQ prepare regulations giving

weight to localized comments. "When evaluating the environmental impacts of a particular major federal action, the issues and concerns raised by local interests should be weighted more than comments from outside groups and individuals who are not directly affected by the proposal." Also, a provision could be added to NEPA saying that an EIS should normally be less than 150 pages, with a maximum of 300 pages for complex projects.
Among other recommendations in this report, a "cooperating agency" status should be granted to tribal, state, and local stakeholders. Such status would neither enlarge nor diminish the decisionmaking authority for either federal or non-federal entities, the Task Force believes. "The definition would include the term 'political subdivisions' to capture the large number of political subdivisions that provide vital services to the public but are generally ignored in the planning for NEPA." 

Another public participation recommendation is that CEQ prepare regulations that would, in cases where state environmental reviews are functionally equivalent to NEPA requirements, allow those requirements to satisfy the commensurate NEPA requirements. Hearing testimony indicated clearly that "the existence of a constructive dialogue among the stakeholders in the

NEPA process and ensuring the validity of data or to acquire new information is crucial to an improved NEPA process." To that end, the CEQ needs to draft regulations that require agencies to periodically consult in a formal sense with interested parties throughout the NEPA process.

Twelve additional recommendations as amendments to NEPA were put forth in this draft report. These include a provision that "reasonable alternatives" analyzed in NEPA documents would not have to be considered unless they were supplemented by feasibility and engineering studies, and are capable of being implemented after taking into account (1) cost, 2) existing technologies, and (3) socioeconomic consequences (i.e., loss of jobs and overall impact on a community). Also, CEQ should craft regulations that steer agencies to include with any mitigation proposal a binding commitment to proceed with the mitigation. However, this would not be necessary if:

(1) the mitigation is made an integral part of the proposed action, (2) it is described in sufficient detail to permit reasonable assessment of future effectiveness, and (3) the agency formally commits to its implementation in the Record of Decision and has dedicated sufficient resources to implement the mitigation.

CEQ should create an ombudsman with decisionmaking authority to resolve conflicts within the NEPA process; the CEQ should be charged with the obligation of assessing NEPA costs and bringing recommendations to Congress for cost-ceiling policies; CEQ regulations should modify existing legal language to focus analysis of future impacts on concrete proposed actions rather than actions that are "reasonably foreseeable;" and finally, within a year of the publication of the Task Force's final recommendations, the CEQ must conduct a study evaluating NEPA and report to the House of Representatives' Committee on Resources.

Said the Task Force, "the state of affairs that existed when NEPA was debated and signed into law is not the same one that exists today. The question of how to implement any improvements to NEPA was a hotly debated topic."

(Ref 1 - ) The NEPA Task Force is a bipartisan collection of House Committee on Resources members including: Republicans - Ken Calvert (CA), George Radanovich (CA), Chris Cannon (UT), Jim Gibbons (NV), Greg Walden (OR), Stevan Pearce (NM), Henry Brown (SC), Thelma Drake (VA), Louie Gohmert (TX), Richard Pombo (CA), and Devin Nunes (CA); and Democrats - George Miller (CA), Ed Markey (MA), Frank Pallone (NJ), Grace Napolitano (CA), Jay Inslee (WA), Mark Udall (CO), Raul Grijalva (AZ), Jim Costa (Ca), and Nick Rahall (WV).

Over the past year hearings were held in Spokane, WA; Lakeside. AZ; Nagodoches, TX; Rio Rancho, NM; Norfolk, VA; and Washington, D.C.
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House Task Force Recommends NEPA Changes 

To Address Project Delays, Enhance Local Input
Inside FERC, p21

January 2, 2006

A House task force evaluating whether changes to the National Environmental Policy Act are warranted cited conflicts between FERC and other agencies participating in the hydroelectric relicensing process as an example of bureaucratic snafus that delay critical energy projects.

In a draft report issued Dec. 21, the bipartisan group recommended that Congress make "modest improvements" to the 35-year-old bedrock law that guides federal permitting for energy infrastructure projects. Offering 22 recommendations, the panel said the law should be amended to address delays in the environmental review process, the impact of litigation and to enhance the involvement of state, local and tribal authorities.

Launched in April by Rep. Richard Pombo, R-Calif, chairman of the House Resources Committee, the task force spent seven months taking public comments. Input ranged from environmentalists who urged no amendments to further empower the public and enhance protection of environmental interests to industry representatives who suggested NEPA has become the "tool" of choice used to stop contentious projects.

Rep. Cathy McMorris, R-Wash, task force chair, said in a statement that the group heard a diversity of comments. "I am committed to providing practical recommendations that take these views into account and improve NEPA." 
In the hydroelectric example, the report said FERC is required under the Federal Power Act "to accept any license condition issued by a conditioning agency necessary" to protect public lands. With the Interior Dept. and the Forest Service often those other agencies, the report cited an unnamed project in which deadlines were missed and the three agencies simply did not agree. The project sits in limbo. "This example clearly demonstrates the problems that can arise where there is a significant lack of coordination in the NEPA process among federal agencies."

The task force also recommended that Congress limit the time for an agency to complete an environmental impact statement to 18 months. Energy companies have complained about regulatory delays, one of which is the time it takes for the completion of a final EIS by critical permitting agencies, such as FERC and Interior.

In a proposal that could pare down the number of energy projects requiring an EIS, the group also recommended that Congress amend NEPA to further define the "major federal action" threshold for triggering a full-blown environmental review. The new definition would "only include new and continuing projects that would require substantial planning, time, resources or expenditures."

The report also suggested that the White House Council on Environmental Quality prepare regulations giving weight to local comments. When preparing an EIS, "the issues and concerns raised by local interests should be weighted more than comments from outside groups and individuals who are not directly affected by that proposal."

Industry concerns about litigation were also addressed, though the task force did not make sweeping proposals to ban or cut off lawsuits. The task force presented figures that appeared to debunk the notion that litigation challenging the results of NEPA reviews plays a major role in stalling projects. "The statistics reveal that there is relatively little in the way of NEPA lawsuits as a percentage of the total number [of] EISs filed each year," the report said.

The task force found that not only do environmental cases represent "a miniscule portion" of the federal court caseload, but NEPA-related cases are a just a fraction of that. In 2004, it reported, 156 NEPA cases were filed, and judges granted an injunction in only 11 of those cases. "A 99.7% rate of NEPA actions successfully completed without injunctions does not

provide a factual basis to prompt an excessive caution on the part of agency personnel."

But potential industry applicants for government permits told the task force that the numbers matter less than the overall impact of lawsuits-especially if it impacts several federal actions in several states. "It was suggested to the task force that whether there is one case or 100 cases, the result is that agencies are becoming more cautious, but not necessarily more deliberative, in issuing NEPA documents. For those waiting for a government decision, there is a 'ripple effect' of lost economic activities," the report said.
The task force proposed that Congress create a "citizen suit provision" that would clarify the standards and procedures for judicial review of NEPA actions. If adopted, the provision would: require petitioners to "demonstrate that the evaluation was not conducted using the best available

information and science"; prohibit a federal agency from entering into a court settlement that forbids or limits the activities of businesses not part of the lawsuit; establish guidelines on who can challenge an agency decision; and establish a "reasonable time period" for filing a challenge.

In an effort to enhance federal coordination during the environmental review process, the report called for the establishment of lead agencies responsible for consolidating the records associated with NEPA reviews. The task force acknowledged that the Energy Policy Act codified FERC as the lead agency for natural gas pipelines. But additional language is needed to "ensure consistency" across all agencies and projects and provisions establishing lead agencies for NEPA reviews. "In order to reap the maximum benefit of lead agencies, their authorities should be applied 'horizontally' to cover all cases."

The report also advised lawmakers to direct CEQ, which coordinates and oversees NEPA compliance, to draft regulations that require agencies to formally consult with "interested parties" throughout the NEPA process. The House task force opened a 45-day comment period on the draft report. It plans to prepare a final report by early this year.
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NEPA Fix Needed for Road Building, Group Says

Rock Products, v109, n1, p8

January 1, 2006

The long-stalled construction of U.S. 95 in Las Vegas identifies serious problems with the National Environmental Policy Act, says the American Road & Transportation Builders Association. A House Resources Committee task force is set to unveil its recommended reforms for the law, drawing on the witness testimony from ARTBA, the National Stone, Sand & Gravel

Association, and other groups. The Sierra Club blocked planned widening of the Las Vegas road, which was already underway, saying the Federal Highway Administration did not consider alternatives to the project. ARTBA staff attorney Nick Goldstein recommended setting a 180-day time limit on legal challenges under NEPA, to provide more predictability to the transportation planning process. ARTBA also is proposing NEPA litigation be restricted to issues that have been raised during the public comment period so that litigation truly serves as a last resort.

Copyright (c) 2006 Primedia Business Magazines & Media Inc. All rights
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Letter To The Editor: SR2S is a Plus
Kansas City Star (Kansas City, MO)
January 20, 2006

I support Safe Routes to School (SR2S) because people need more exercise

and it will help reduce pollution.

SR2S is a program that encourages children to walk and ride their bikes to

school. The program works with parents and children to show them how to

walk or ride bikes and encourages parents to walk with their children. If

the infrastructure is a barrier, such as a highway in front of a school,

SR2S tries to find a solution.

As a student, I would ride my bike to my junior-high classes on

good-weather days if I could do it safely. This program makes sense and

should be spread as quickly as possible.

Vincent W. Kloeckner III

Lee's Summit

Oregon Panel Ready to Enter Toll Road Pact With Australian Group

By Rich Saskal

Bond Buyer (USA), v355, p4

Tuesday, January 17, 2006

SAN FRANCISCO - Oregon's top transportation panel is poised to adopt an agreement Wednesday with an affiliate of Australia's Macquarie Infrastructure Group that could lead to three startup toll road projects.

The Oregon Transportation Commission is scheduled to vote on whether the state Department of Transportation will enter into what are described as "pre-development agreements" for the three projects.

The agreements set terms under which the department will work with the Oregon Transportation Investment Group, which is backed by Macquarie, to move the three projects along.

"Implementation is expected to be a long-term concession agreement under which OTIG would design, build, finance, operate and maintain these highways," said the staff report requesting adoption of the agreement. Oregon's roads are currently toll-free.

The projects are being developed under the auspices of the department's Office of Innovative Partnerships, which was authorized by state lawmakers to seek new financing avenues for projects that lack traditional financing sources.

Oregon's plan has preliminary approval under the Federal Highway Administration's Special Experimental Project Number 15, a program that "allows FHWA to experiment in four major areas of project delivery -- contracting, right-of-way acquisition, project finance, and compliance with the National Environmental Policy Act (NEPA) and other environmental requirements," according to the FHWA.

The staff report also said the projects may be able to take advantage of the provision in last year's federal transportation reauthorization bill authorizing $15 billion in private-activity bond volume to finance transportation projects.

The three projects are a five-mile eastward spur from Portland's Interstate 205 bypass; additional lanes on I-205 itself; and an 11-mile bypass of city streets between Newberg and Dundee, southwest of Portland.

ODOT would pay $20 million to fund the pre-development work, according to the OTC staff report.

The goal of the work is to bring each of the three projects closer to implementation, at which point ODOT and OTIG would "negotiate in good faith" on terms for final implementation," according to the report.

Macquarie is involved with toll road projects around the world. Its projects in the U.S. include the new South Bay Expressway in San Diego, scheduled to open this fall. The firm was part of the consortium that purchased the Chicago Skyway concession last year.
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