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Week 14 - December 9, 2005


FHWA Reauthorization Support

Scan of External Communications – Week 14

This week’s scan of 22 stakeholder websites focused on environmental advocacy groups and smart growth associations. Very few of the websites reviewed had updated their content related to SAFETEA-LU since we visited them in previous weeks. 

Following the list are several articles located during a search of news and journal articles.  Each addresses specific provisions relevant to SAFETEA-LU and changes to the NEPA process.

· “At Long Last : Although The Recently Enacted Surface Transportation Bill Provides Record Levels Of Federal Funding...,” from the publication Civil Engineering.
· Analysis of SAFETEA-LU’s environmental provisions by Michael B. Gerrard from the New York Law Journal, Nov. 18, 2005
· “House GOP Lawmakers Eye Options for Limiting Lawsuits under NEPA,” Inside the EPA, November 18, 2005.

· “Utah Highway Settlement Could Set Precedent for NEPA Litigation,” Inside the EPA, December 2, 2005.

Defenders of Wildlife
http://www.defenders.org/habitat/highways/safetea/ 
http://www.defenders.org/habitat/highways/safetea/safetea.pdf 

The first link is to the web page for the Habitat and Highways Campaign, which has links to press releases regarding the highway bill and analyses of SAFETEA-LU by other environmental groups such as American Wildlands and Environmental Defense. 

The second link is to a 14-page report that analyzes the provisions of SAFETEA-LU that relate to wildlife conservation, including environmental planning, federal lands highways, transportation enhancements, Section 4(f), and NEPA.

Public Citizen

http://www.citizen.org/publications/release.cfm?ID=7310
A Public Citizen analysis of SAFETEA-LU titled “Keeping the Safety in SAFETEA: Life-Saving Vehicle Safety Provisions Are Long-Overdue and Feasible.”

AT LONG LAST : ALTHOUGH THE RECENTLY ENACTED SURFACE  TRANSPORTATION BILL PROVIDES RECORD LEVELS OF FEDERAL FUNDING...

AUTHOR(S): Landers, J

American Society of Civil Engineers, 1801 Alexander Bell Drive, Reston, VA, 20191-4400, USA, Civil Engineering   Vol: 75 Issue Number: 10 Pages: 10p

This article discusses the distribution of funds from the 2005 Safe, Accountable, Flexible, Efficient Transportation Equity Act: A Legacy for Users (SAFETEA-LU). The discussion looks at SAFETEA-LU from the dynamics of donor and donee states to the earmarks given to important highway and public transportation projects. The bill, which allocated nearly 79.4 percent of its $286.5 budget to highway projects and about 18.5 percent for public transportation, marked about 2.2 percent ($6.3 billion) of its funding for highway safety programs. 

Under the category of Projects of National and Regional Significance, the article lists 24 projects, indicating the state(s) involved, project  description, and amount of money allocated. A second chart titled National Corridor Infrastructure Improvement Program lists 33 projects of significance. The article names a few of  the specific highway projects earmarked for special funding,  such as $200 million for the Washington State DOTs Alaskan Way Viaduct and Seawall Replacement; $125 million for the Alameda Corridor East project in Alameda County, California; finally, the additional capacity lanes that have been planned for Virginia’s I-81 have been designated to get about $100 million.  The bill has also set aside quite a bit of funding for border region infrastructure to help facilitate cross-border cargo movement between the United States, Canada, and Mexico.  

Environmental organizations such as the Sierra Club have  expressed some discomfort with certain regulations accompanying SAFETEA-LU, however, as it attempts to expedite the role of NEPA in the approval process for transportation projects by limiting the amount of time allowed for legal cases to be brought against  the DOT for possible violations. The article also describes the stimulation this bill introduces for the public-private partnership market.
Environmental Law

By Michael B. Gerrard

New York Law Journal, v234 97, pp.3,col.1

Friday, November 18, 2005

President George W. Bush signed the Safe, Accountable, Flexible, and Efficient Transportation Equity Act: A Legacy for Users (SAFETEA-LU) on Aug. 10. This 1,077-page law modifies the environmental review process for transportation projects and adopts numerous other important changes to the environmental laws.

SAFETEA-LU, Pub. L. No. 109-42, is a six-year transportation authorization law that succeeds the Transportation Equity Act for the 21st Century (TEA-21) of 1998. The prior law expired on Sept. 30, 2003; since then Congress had to pass 12 stopgap measures to keep federal transportation money moving to state and local agencies. The new enactment lists more than 6,000 named projects for funding, ranging from highway segments to bicycle trails, bus terminals, ferry terminals and museum renovations. In all the new law authorizes $286.4 billion in federal expenditures. Since Hurricane Katrina, some of these projects have come under attack as having lower priority than many hurricane recovery efforts.

From an environmental law perspective, the most important part of SAFETEA-LU is probably (section)6002, "Efficient Environmental Reviews for Project Decisionmaking." It aims to expedite the U.S. National Environmental Policy Act (NEPA) process and any subsequent litigation. It provides that, for highway projects with federal funding, the U.S. Department of Transportation (DOT) is always federal lead agency for NEPA review. If a state or local government entity is sponsoring the project, it will serve as a joint lead agency with the DOT.

Section 6002 resolves several questions that were often litigated. It says that a sponsoring state or local agency may prepare the environmental review documents and that the preferred alternative may be identified during the process and analyzed at a higher level of detail than the other alternatives.

In an effort to move the NEPA process more swiftly, (section)6002 not only allows lead agencies to establish a schedule for completion of the process--it also mandates that decisions under any federal law related to a project shall be made within 180 days after the DOT has made all its final decisions. To the extent that any federal agency is late, the DOT is directed to inform the congressional highway committees, and every 60 days thereafter the DOT must send the committees the number of decisions of the delinquent agency that remain outstanding, and must also publish this information in the Federal Register.

Section 6002 also provides a procedure for resolving interagency disputes about highway projects. This appears to be aimed at the occasional situation where the Environmental Protection Agency (EPA), the Fish and Wildlife Service, or another agency is critical of a highway plan. If the participating agencies disagree about a project, then at the request of a project sponsor, or the governor of the state where the project is located, the DOT must convene a meeting of the relevant participating agencies "to resolve issues that could delay completion of the environmental review process or could result in denial of any approvals required for the project." If resolution cannot be achieved within 30 days after the meeting, the lead agency must notify the agencies, the governor, the congressional committees, and the President's Council on Environmental  Quality, and publish notice in the Federal Register. Once a final decision is made, (section) 6002 greatly shortens the time when a legal challenge may be brought. Currently a six-year statute of limitations generally applies to federal lawsuits under NEPA (though the doctrines of laches and mootness often require faster action). The new law establishes a 180-day statute of limitations for any "claim arising under Federal law seeking judicial review of a permit, license, or approval issued by a Federal agency for a highway or public transportation capital project." The clock starts when notice of the decision appears in the Federal Register. The statute provides, however, that "[n]othing in this section affects any existing State environmental review process."

Two other sections expand state authority in the NEPA process. Section 6003 establishes a pilot program for full delegation of federal-permit streamlining authority in five states. Section 6004 allows the DOT to grant to any state the authority to create categorical exemptions from the NEPA.

Other parts of SAFETEA-LU exempt certain actions from the NEPA altogether. Section 3006 provides that decisions by the DOT concerning metropolitan or statewide transportation plans, or transportation improvement projects, are not subject to the NEPA. Section 6010 requires the DOT to establish categorical exclusions for activities that support the deployment of "intelligent transportation infrastructure and systems." One of the most important environmental laws in the transportation area is known as (section)4(f) of the Department of Transportation Act (though it is now codified at 49 USC (section)303 and 23 USC (section)138). It inhibits the DOT participation in any action "which requires the use of any publicly owned land from a public park, recreation area, or wildlife and waterfowl refuge...or any land from an historic site...unless...there is no feasible and prudent alternative to the use of such land."

Section 6009 amends (section)4(f) in several ways. Most importantly, it allows for an exemption from (section)4(f) for projects that the DOT determines will have minor or "de minimis" impacts. For historic resources, this requires the concurrence of state and federal historic preservation officials. This concurrence is obtained through the consultation process of (section)106 of the National Historic Preservation Act. For parks, recreation areas and wildlife and waterfowl refuges, the officials with jurisdiction over those areas must concur, after notice and opportunity for public comment.

The new law also requires the DOT to promulgate regulations "that clarify the factors to be considered and the standards to be applied in determining the prudence and feasibility of alternatives" under (section)4(f).

Section 6007 exempts the Interstate Highway System as a whole from consideration as an historic resource, though individual elements, such as historic bridges, may be considered.

Existing statutes established an elaborate planning process for federal transportation expenditures. Section 3005 modifies this process at the metropolitan planning level. It lists the factors that must be considered in assessing projects and strategies (such as safety, security, accessibility, economic vitality and environmental protection), but it says that failure to consider any of these factors is not reviewable by any court under the Administrative Procedure Act.

Section 3005 also provides that long-range transportation plans "shall include a discussion of types of potential environmental mitigation activities and potential areas to carry out these activities." These mitigation measures must be developed in consultation with federal, state and tribal wildlife, land management and regulatory agencies. It also requires public participation in the planning process, and it says that public information must be posted on the Web. Section 3006 has similar provisions for statewide transportation planning.

Public participation is also encouraged by (section)3024, which provides that in the review of capital projects, the DOT must ensure that there has been an adequate opportunity for public participation and that the project application includes a record of the project's environmental impact, adverse environmental effects, alternatives and irreversible and irretrievable impacts. It also requires the DOT to issue environmental findings.

In aid of the environmental assessment process, (section)5207 requires the DOT to establish a Surface Transportation Environment and Planning Cooperative Research Program. Among the topics it may research are ways "to develop more accurate models for evaluating transportation control measures" and "to improve understanding of the factors that contribute to the demand for transportation."

An associated planning process under (section)176 of the Clean Air Act is designed to ensure that transportation projects conform to air pollution control requirements. Section 6011 amends this process in several ways. It reduces the frequency for making conformity determinations on updated transportation plans and programs from once every three years to once every four years. It sets the conformity horizon for transportation plans as at least 10 years, or longer at the election of the metropolitan planning organization. Section 6011 also sets forth the circumstances under which transportation control measures that are specified in an implementation plan may be replaced or added.

Like the Energy Policy Act, which was enacted the same month, SAFETEA-LU encourages the development of clean diesel and alternative fuel technologies and vehicles. Section 1808 gives a priority for funding under the Congestion, Mitigation and Air Quality (CMAQ) program to diesel retrofit projects "and other cost-effective emission reduction activities" and "cost-effective congestion mitigation activities that provide air quality benefits." It also requires the EPA to publish a list of diesel retrofit technologies.

The statute creates a clean fuels grant program, encouraging buses that use compressed natural gas, liquefied natural bas, biodiesel fuels, batteries, alcohol-based fuels, hybrid electric, fuel cell, clean diesel, or "other low or zero emissions technology" ((section)3010); a National Fuel Cell Bus Technology Development Program ((section)3045); a study of the actions necessary to facilitate the purchase of increased volumes of alternative fuels for use in public transit vehicles (buses, trains and ferries) ((section)3016); and a Clean School Bus Program ((section)6015).] Section 1121 authorizes states to allow vehicles certified as low-emission and energy-efficient to use high-occupancy vehicle lanes, even if there are no passengers.

Section 1956 amends the Comprehensive Environmental Response, Compensation and Liability Act (CERCLA) by allowing potentially responsible parties to receive federal brownfields grants and loans to allow them to qualify as bona fide prospective purchasers, if they acquired the property on or before Jan. 11, 2002. This would allow the money to be used, for example, to satisfy the "appropriate care" element of this CERCLA defense.

Several sections encourage the recycling or reuse of materials.

Section 1805 provides that any state that demolishes a bridge or overpass under a federal program must make the debris available for beneficial use by a federal, state or local government.

Section 6014 encourages the federal procurement of recycled coolant.

Section 6017 amends the Resource Conservation and Recovery Act to require increased use of the recovered mineral component in federally-funded projects involving the procurement of cement or concrete. It applies to blast furnace slag, coal combustion fly ash, silica fume, and other such waste material.

Sections 7001-7133 enact the Hazardous Materials Transportation Safety and Security Reauthorization Act of 2005. This adopts various technical amendments to the existing laws on "hazmat" transportation, and it also:

· adds provisions for background checks for drivers hauling hazardous materials

· enhances government authority to discover hidden shipments of hazardous materials

· gives certain responsibilities to the Department of Homeland Security.

Sections 7201-7204 enact the Sanitary Food Transportation Act of 2005. This law is designed to ensure the cleanliness of bulk vehicles such as tanker trucks and hopper cars that haul food, where the food (such as milk or grain) comes into direct contact with the vehicle interior.

Michael B. Gerrardis a partner in the New York office of Arnold & Porter.  He was the 2004-2005 chairman of the American Bar Association's Section of Environment, Energy and Resources.
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HOUSE GOP LAWMAKERS EYE OPTIONS FOR LIMITING LAWSUITS UNDER NEPA

Inside the EPA

Friday, November 18, 2005

House Republican lawmakers are debating ways to limit lawsuits under the National Environmental Policy Act (NEPA), including enactment of new financial barriers to alleged frivolous claims by environmentalists and creation of a new federal mechanism to expedite industry permits without resorting to court battles.

The lawmakers discussed the options at a Nov. 10 House hearing before a bipartisan House task force, which is scheduled to issue recommendations later this month on ways to improve the law.

Rep. Cathy McMorris (R-WA), who chairs the task force, argued that too often the law is used to block projects. "It has become increasingly clear to this Task Force that NEPA is the tool certain groups use to stall or even derail important projects, not on the basis of its merits or value, but on the mere fact they disagree with the project itself," says McMorris. "The increased number of lawsuits filed each year reflects the law's failure to bring parties to cooperation and demonstrates the loopholes special interest groups use to stop important projects."

As a possible way of addressing concerns about frivolous lawsuits, Rep. James Gibbons (R-NV) queried witnesses on the merits of discouraging NEPA litigation by requiring plaintiffs to post a bond that would reimburse defendants for costs associated with the case if the challenge is deemed frivolous by a federal judge.

At the same time, some lawmakers and industry officials have also expressed concern that some regulators may block projects by citing NEPA study requirements.

At the hearing, former Sen. J. Bennett Johnston (D-LA) suggested creating a task force, similar to one established by the White House in 2001 to expedite permitting of energy-related projects, to speed federal NEPA permitting. "I would very much like to see [the energy task force] reconstituted by statute or executive order," he said. Johnston added in testimony that there "ought to be some redress other than the expensive and time-consuming process of a lawsuit" if federal agencies use their powers to deny permits inappropriately. Bennett said another alternative could be creation of an ombudsman to monitor decision-making under NEPA by federal agencies.

In addition, Brenda Richards, testifying on behalf of the Idaho Cattle Association and as director of a non-profit land-use organization, argued that Congress should consider changing NEPA to protect ranchers against grazing permit challenges resulting from violations of NEPA paperwork requirements that may have little bearing on environmental quality.

Richards urged the committee to endorse new categorical exclusions for grazing related activities -- such as installation of fencing and water facilities -- as well as an exclusion that would shield ongoing and previously analyzed grazing activities from further NEPA documentation requirements. As an example of recent litigation on the subject, Richards cited a July 2005 case in the Idaho Federal District Court – Western Watersheds vs. Bennett -- where the court found a number of flaws with government review of grazing activities, including failure to consider the cumulative impact of reauthorized grazing. The latest suggestions come as House Resources Committee staff has already suggested the NEPA task force may try to restrict the scope of the law over activities that have become contentious in the courts, including calls to review development of fossil fuel projects overseas.

At a Sept. 20 panel discussion convened by environmentalists, committee deputy counsel Vince Sampson suggested that the NEPA reform effort could "take things from case law and pull them into the statute" to prevent repeated clashes in the courts over the same issues, such as timber sales.

Several Democratic lawmakers, however criticized the assumptions behind the hearing on possible changes to the law. Rep. Raul Grijalva (D-AZ) claimed the hearing "appears orchestrated to come to a particular conclusion" about the impact of the NEPA provision and said it was "bad faith" for Republican lawmakers to continue to push for waivers from the environmental law while task force deliberations were in progress. "The burden of proof rests with those supporting the changes" to the law, Grijalva said.

Sierra Club legislative director Debbie Sease testified at the hearing that NEPA has been a valuable tool for improving, rather than blocking, highway and other projects. Sease also argued that less than 2 percent of studies developed under NEPA trigger litigation.

Copyright (c) 2005 Inside Washington Publishers

UTAH HIGHWAY SETTLEMENT COULD SET PRECEDENT FOR NEPA LITIGATION

Inside the EPA

Friday, December 2, 2005

A landmark settlement resolving National Environmental Policy Act (NEPA) litigation filed by environmentalists against the state of Utah – which for the first time dramatically scales back a new roadway's environmental impacts -- could serve as a model for settling future NEPA disputes over

transportation projects, according to environmentalists familiar with the deal.

The settlement resolving environmentalists' litigation against the so-called Legacy Parkway could form a new framework for how such transportation disputes are resolved, even as a House-convened task force prepares to call for a significantly scaled-back NEPA process, including curbs on judicial review. Those recommendations could be released as early as this week.

NEPA requires the government to mitigate significant environmental impacts from projects that receive federal funding. It also requires agencies to study alternatives and includes requirements for public participation in environmental impact statements (EIS), which are subject to lawsuits.

The Legacy Parkway settlement is a "perfect example" of how NEPA should work because it allowed public input to influence the project's final design in consultation with the government, according to one environmentalist who represents the group Utahns for Better Transportation.

But an attorney who represented Utah during the litigation disagrees, noting that the environmentalists' suit held the project "hostage" for seven years and says the settlement, while a success, "is not particularly influenced by, and does not benefit from, the NEPA process."

Critics, including many House Republicans, have called NEPA overly burdensome, claiming it can needlessly delay critical projects and allows environmentalists to file allegedly frivolous claims in court. The House Resources Committee's NEPA task force held its final hearing Nov. 17 as part of an eight-month review. Task force Chairwoman Cathy McMorris (R-WA) said the consensus of the task force and its witnesses is that NEPA can be improved, particularly when it comes to delays caused by lawsuits, according to a Nov. 17 task force statement.

Utah Sen. Orrin Hatch (R) earlier this year unsuccessfully sought to block environmentalists from challenging a supplemental EIS that the Utah Department of Transportation (DOT) was required to conduct for the project after losing the lawsuit activists filed over DOT's initial EIS. Hatch lost his bid to attach an amendment to the highway bill this past summer.

EPA gave its preliminary approval to the supplemental EIS earlier this year.

Utah environmentalists and the state DOT began negotiating the settlement in March when it became clear the environmentalists were likely to file a legal challenge to the supplemental EIS after winning a decisive victory in its first challenge of the EIS in the U.S. Court of Appeals for the 10th Circuit.

The Legacy Parkway is a long-standing plan by Utah to build a 14-mile route to relieve congestion along the Interstate 15 corridor, between Salt Lake City and Farmington, UT, which would have harmed thousands of acres of wetlands considered crucial for migratory birds.

The settlement, which was signed Oct. 31, allows construction of the parkway on the original alignment, rather than farther east as environmentalists sought, but scales it back significantly from original plans, which called for a four-lane interstate-type roadway along with interchanges and big-box construction. The new plan instead redesigns the road as a narrower four-lane parkway, with curves and gradients, and prohibits semi trucks, billboards and interchange development. It also limits speeds to 55 miles per hour, uses noise-limiting asphalt and will include overlooks and nearby trails. The settlement is available on InsideEPA.com.

Gov. John Huntsman (R) called a special legislative session in early November to enact legislation required to approve the settlement and move the project forward. Both sides in the case see the settlement as an excellent example of compromise. But they diverge on whether the deal represents a NEPA success story.

The source with Utahns for Better Transportation says, "This is a perfect example of how NEPA works. It provided an opportunity for citizens to participate and compromise, which is exactly what NEPA is supposed to do. .. . This is an important settlement because this is the first time that a road project has been significantly scaled back" to substantially benefit the environment.

The source adds that part of the reason the deal was struck, rather than continuing litigation, was that Huntsman was less wedded to the project's scale than former governor and former EPA Administrator Mike Leavitt. Huntsman asked his DOT to hold serious discussions of the alternative offered by the environmental groups.

But the Utah state attorney disagrees that NEPA played a significant role in reaching the deal. "In fact, we feel it exemplified how NEPA is not working. There were extensive NEPA studies before the lawsuit, but still the project was halted on finding of a few alleged deficiencies. . . . The settlement was achieved not because of NEPA in any positive way. The only role the federal environmental laws played was to allow special interest groups to exercise power they would not otherwise have," the source says. The source adds that Utah is looking forward to the House task force's recommendations.

In addition to scaling back the road project, the settlement also includes commitments from the state to conduct an EIS of transit that would run above the parkway. The state is also already constructing commuter rail along the corridor.

A source with the Utah Sierra Club calls the deal a huge victory that could help determine how other road construction deals are reached.  The state attorney says all parties to the dispute are happy with the outcome, which "strikes a balance between the environment and economic and development needs. . . . The idea is to build roads that are sensitive to the context through which they pass. Legacy Parkway [is] a beautiful plan for a real legacy in that community."
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