1/17/02




     Washington College of Law




         American University




            Washington, DC

 Syllabus:  Comparative Law---Environmental Impact Assessment Course (#795-011)





Spring Semester, 2002

This 3 credit course will analyze requirements for environmental impact assessments under a variety of legal requirements in different counties, international organizations (UN, World Bank, IMF), and states in the United States. The focus will be the U.S. federal law---National Environmental Policy Act (NEPA)---which requires the preparation of an environmental impact statement on proposals for federal action likely to have a significant impact on the human environment. The class will look at the practice as well as the legal requirements in the US and elsewhere, including case law. Sub-topics will include ecosystem analysis, environmental justice, biodiversity, cumulative impacts, socio-economic issues, and public involvement. We will see how various governmental bodies have borrowed law from each other. There will be a number of problem solving exercises, including role-playing by the students. Where appropriate, there will be invited guest speakers. NEPA/EIA related activities (court hearings, public meetings, discussion programs, congressional proceedings) will be brought to your attention throughout the course. You are expected to attend 3 of these activities. Generally they will run 2-3 hours each. We will have pre and post discussion of these activities.

Grades will be based upon a  research paper, class attendance, and class participation.  

Classes will be held on Tuesday and Thursday, from 6--7:20 pm. 

Books:  “The NEPA Book” by Ronald Bass, Albert Henson, and Kenneth Bogan  ( Solano Press, Jan. 2001). Assignments do not designate pages or chapters numbers;  instead,  they are made by descriptions of the chapter or sub-chapter. Copies of this book will be held on reserve in the WCL library for the use of students taking this course. I strongly recommend purchasing the book (about $65).

“The NEPA Litigation Guide”, edited by Karen Sheldon, Mark Squillace (American Bar Association, 1999). Copies are held on reserve in the WCL library, and are available for purchase at the AU book store.

“Environmental Policy and NEPA”, edited by Ray Clark, Larry Canter ( St. Lucie Press, 1997). Copies are held in reserve in the WCL library, and are available for purchase at the AU book store.

“The Art Of Commenting: How to Influence Environmental Decisionmaking With Effective Comments” by Elizabeth D. Mullin (Environmental Law Institute, 10/2000). Price: about $15. 

Schedule & Assignments:

This course will not meet on Tues., Jan. 8, 2002. The make-up class will be on Fri., April 12.

Thurs, Jan. 10 (1st class);

a.  Overview of the course.  NEPA and its legislative history.           

Assignments: 

Sheldon, chapt. 1.

Clark, chapt. 1.

Familiarize yourself with the Council on Environmental Quality’s (CEQ) NEPAnet website:

ceq.eh.doe.gov/nepa/nepanet.htm

Calvert Cliffs’ Coordinating Committee v. United States Atomic Energy Comission, 449 F.2d 1109 (D.C. Cir. 1971), cert. denied, 404 U.S. 942 (1972).

Tues., Jan. 15:

NEPA and its legislative history. Institutional framework: CEQ, EPA, other federal agencies, other players.

Assignments:

Clark, chapt. 2-6; chapt. 8, parts 1, 2.

CEQ’s NEPAnet—check out the links, including those of various countries.

Mon., Jan. 21--No Class--Martin Luther King Holiday

Thurs., Jan. 17, Tues., Jan. 22:

Whether and when does NEPA apply.

Assignments:

Sheldon, chapt. 2, 3.

Bass, chapt. on deciding if NEPA applies.

Bass, chapt. on environmental assessments and findings of no significant impact.

Flint Ridge Dev. Co. v. Scenic Rivers Ass’n of Oklahoma, 426 U.S. 776 (1976).



Public Citizen v. United States Trade Representative, 5 F.3d 549 (D.C.  Cir. 1993).

Thurs., Jan. 24, Tues., Jan. 29:

Preparation and review of an EIS

Assignments:

Sheldon, chapt. 4, 5.

Bass, chapt. on preparation and review of an EIS.

Marsh v. Oregon Natural Resources Council, 490 U.S. 360 (1989).

Robertson v. Methow Valley Citizens Council, 490 U.S. 332 (1988).

City of Alexandria v. Rodney Slater (Woodrow Wilson Bridge), 198 F.3d 862 (D.C. Cir., No. 99- 5220, 12/17/99).

NRDC v. Morton, 458 F.2d 827 (D.C. Cir. 1972).

Donald Young v. General Services Administration , 99 F. Supp. 2d  59 (D.D.C. 2000), affd. 2000 LW          33122745 (D.C. Cir. 2000).

Thurs., Jan. 31:

The anatomy of NEPA litigation.

Litigation has played a very important role in making NEPA as effective as it is. Accordingly, we will spend these 2 classes specifically looking at the NEPA litigation process.

Assignments:

Sheldon, chapt. 7, 8 (part 3), 9.

Clark, chapt. 11.

Bass, chapt. on judicial review under NEPA.

Tues., Feb. 5:

Continuation of topic and assignment 7.

Thurs. Feb. 7:

Environmental justice and socio-economic  considerations in preparing  EAs,  EIAs, and EIS’s.

Assignments:

Clark, chapt. 14, 15, 19.

Bass, sub-chapt. on evaluating environmental justice under NEPA.

CEQ  guidance on environmental justice.

Metropolitan Edison v. People Against Nuclear Energy, 460 U.S. 766 (1983).

Tues., Feb. 12:

Effective involvement of the public and other groups concerned about the problem or proposal

Assignments:

Sheldon, chapt. 6.

Clark, chapt. 16.

Mullin, entire monograph “Commenting”.

Vermont Yankee v. NRDC, 435 U.S. 519 (1978).

Thurs.., Feb. 14:

American Law Institute-American Bar Association Program on Environmental Law at Bethesda Hyatt Hotel on Wis. Ave., near the metro stop. The program on NEPA starts at 3:15 pm, ends 4:45 pm. This program will be instead of class for that day.

Tues. Feb. 19:

Ecosystem, biodiversity, and cumulative impact analysis.

Guest Speaker: Ray Clark


The Clark Group, Washington, D.C.


Former Assistant Director—NEPA


President’s Council on Environmental Quality


Former Deputy Assistant Secretary of the Army--Environment


Assignments:

Clark, chapt. 8

CEQ guidance booklets on biodiversity and cumulative impact analysis

Fritiofson v. Alexander, 772 F.2d 1225 (5th Cir. 1985).

Thomas v. Peterson, 753 F.2d 757 (9th Cir. 1985).

Kleppe v. Sierra Club, 427 U.S. 390 (1976).

Seattle Audubon Society V. Lyons, 871 F. Supp. 1291 (W.D. Wash. 1994), aff’d. 80 F. 3d 1401 (9th Cir. 1996).

Thurs., Feb.  21: No class.  I am advisor to the AU environmental law moot court team and will be              with them at Pace Law School for the arguments.    

Tues.,  Feb. 26:

The scope of NEPA with regard to US activities in or affecting other counties, the global commons, the high seas.

Assignments:

Read E.O. 12114

Greenpeace  USA v. Stone, 748 F. Supp. 749, (D. Haw. 1990).

EDF v.  Massey,  986 F.2d 528 (DC Cir. 1993)

Sierra Club v. Adams, 578 F.2d 389 (D.C. Cir. 1978)  

Thurs., Feb. 28, Tues., March 5: 

International Law; International Organizations (UN, World Bank, IMF)

Assignments:

D. Hunter, J. Salzman, D. Zaelke,  “International Environmental Law And Policy” (2d ed., 2002), pp. 432-438, 1434-40, 1444-53, 1480-84, 1494-1501.  

Clark, chapt. 7 .

Bass, chapt. on the globalization of NEPA.

Read: “Convention On EIA In A Transboundary Context” at    MACROBUTTON HtmlResAnchor http://sedac.ciesin.org/pidb/texts/environmental.impact.assessment.1991.html

Thurs., March 7, Tues., March 19 (Spring Break, March 10-17):

EIA in countries other than the US.; State EIA laws in the US.

Assignments:

Kevin Gray, International Environmental Impact Assessment, 11 Colo. J. Int’l. L. & Pol’y, 83 (2000).

In-depth review of web sites of EIA laws of 2 countries. See links in CEQ’s NEPAnet web site and Pace Virtual Library at: law.pace.edu/env/vell6.html

Review relevant portions of CEQ’s and Pace’s web sites and  your assigned books  on  EIA in countries other than the U.S. Be prepared to discuss the EIA law of one country you select.

 Bass, sub-chapt. on integrating NEPA with state environmental impact assessment laws.

Thurs., March 21:

Problem solving, role playing.

Assignment: Distributed in class.

Tues., March 26:

Environmental Impact Analysis Methodologies (e.g., Space Satellite Digital Information, Videography, GIS, Modeling)

Assignments:


Clark, chapt. 13.


Bass, chapt. on NEPA and the information revolution.

Thurs., March 28, Tues., April 2:

Problem solving, role playing

Assignments: Distributed in class.

Thurs.,  April 4:

Integrating EIA into the decision-making process

Assignment:

Sheldon, chapt. 10.

Clark, chapt. 18, 20, 21.

Bass, chapt. on NEPA and federal agency decision making.

Tues., April 9:

The future of EIA and new directions for its application

                Guest Speaker: Dinah Bear


      General Counsel


      President’s Council on Environmental Quality

Fri., April 12: Make-up Class for Tues., Jan. 8

Using alternative dispute resolution to resolve EIA conflicts.

Assignments:

Clark, chapt. 17

April, 11, 16, 18:    

Student oral presentations of research papers and class discussion.

Final assignment: turn in research papers by Mon., April 29.

Instructor: William Cohen

Room 631, WCL, AU

202-274-4220

WMCohen@wcl.american.edu

Home: 703-351-7754; PeggyeBill@aol.com

Of Counsel: Perkins Coie, 202-434-1618
