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In response to requests from the field for clarification and streamlining of projects requiring a bridge permit, the Federal Highway Administration (FHWA) and the United States Coast Guard (USCG) recently examined ways to improve coordination and expedite bridge projects.  FHWA HQ and USCG HQ met to assess issues identified by the field staff in both agencies, and to define activities needed to facilitate improved streamlined approaches.

A central concern is that the FHWA and USCG offices are interpreting the guidance delineated in the 1985 MOU inconsistently and are not taking advantage of opportunities to coordinate process improvements encouraged by the TEA-21 Environmental Streamlining mandate.  

This memorandum and the related attachments serve to clarify the 1985 joint FHWA/USCG guidance for determining proper environmental documentation when assessing the impacts to historic bridges.   

The FHWA and USCG have agreed to the following:

· The USCG will accept the FHWA NEPA classification and Section 4(f) determinations as the acceptable level of documentation for historic bridges when applicable.

· The FHWA will determine the applicability of 23 U.S.C. 144(h) using the procedures of 23 C.F.R. 650.805. 

· The FHWA and USCG will promote the use of joint public notices/hearings whenever possible and will identify additional streamlining process improvements, especially opportunities for early coordination.

These agreements will be implemented through the following actions

Completed Actions:

· Summary of the FHWA/USCG issues and responses - (Attachment A)

· Clarification of existing procedures and amplification of opportunities for early coordination by updating the USCG Bridge Administration Manual (BAM) Enclosure 2 - (Attachment B). This includes a copy of the USCG transmittal.

Enclosure 2 is part of the USCG BAM and can be used by the FHWA as a stand-alone quick reference guide that delineates required steps needed for securing bridge permits.  

Remaining Action Items:  

A task team consisting of the USCG and FHWA field office representatives has been identified to work with headquarters to pursue these remaining action items:

	Action Item
	Completion Date

	Identify opportunities for the USCG to participate in agency meetings, training, and workshops.  The USCG will do the same for the FHWA.
	Ongoing

	Ensure the USCG participation as a member of the Federal Interagency Streamlining Group. 
	11/01

	Examine possibilities for one DOT approach, longer term process improvement solutions and assess need to revise the 1981 guidance/1985 MOU.
	Winter/02

	Conduct FHWA/USCG streamlining workshop and provide training on the FHWA and USCG requirements/processes. 
	Spring/02


It is important that coordination with the USCG be initiated at an early stage of project development and that the opportunity exists for the USCG to be involved throughout the environmental review process.  This will provide the opportunity to merge the FHWA and USCG processes and ensure that both land transportation and water navigation issues will be simultaneously addressed and not delay issuance of any necessary bridge permit(s).

If you have questions or comments, please contact me at 202-366-2058 or Lucy Garliauskas at 366-2068.

Attachments

cc:
Cindy Burbank, Program Manager, HEP-1

      King Gee, Program Manager, Infrastructure, HIF

      Phil Thompson, HIBT-20  


Nick Mpras, Office of Bridge Administration, USCG 

ATTACHMENT A

Summary of Key FHWA and USCG Bridge Permitting Issues 

FHWA HQ and the USCG conducted concurrent surveys to clarify the differences in determining the proper level of environmental documentation required for replacement of historic bridges and to identify opportunities to improve FHWA and USCG coordination and opportunities to streamline the permitting process.  While most of the respondents noted that they enjoyed good working relationships with their FHWA or USCG counterparts, several concerns were identified. These are summarized below:  

Issue:
Level of environmental documentation required for historic bridges over navigable waters.


Inconsistent interpretations appear to be exacerbated by lack of early coordination to establish FHWA and USCG agreement regarding determination of “significant effect,” criteria for defining “significant effect” and the definition of “use and take” concerning 4(f) and historic properties. 

Response:

Both agencies agree that an EIS is the proper level of documentation required for the replacement of a historic bridge, if the bridge is important for preservation and a “significant effect” exists.  The FHWA will request USCG involvement early in the process to determine appropriate level of documentation.

A number of historic bridge replacements under FHWA’s program can qualify to be processed as categorical exclusions (CEs) under NEPA and under Section 4(f) programmatic agreements under Section 4(f).  The FHWA applies a CE determination in a manner that ensures compliance with the requirements of 23 C.F.R. 771.117.  The USCG will normally categorically exclude bridge replacements that the FHWA has classified as a categorical exclusion.  Accepting the FHWA CE determination is not contrary to USCG regulations
The FHWA will also coordinate with the USCG using applicable guidelines associated with determining whether an individual or programmatic Section 4(f) evaluation is acceptable.  The USCG will concur with any FHWA Section 4(f) evaluation provided it does not conflict with applicable guidance.

The USCG will cooperate with the FHWA to ensure bridge impacts are adequately addressed in the environmental documentation.  The USCG will then adopt the bridge related portions of the environmental documentation and prepare its own decision document (CE, FONSI, or ROD) based on applicant prepared environmental documentation.

Issue:  23 USC 144 (h)- Jurisdiction over navigational determinations

This is an FHWA statute that the USCG does not administer, however

the decision is based on information on navigability for which the USCG has authority.  Criticisms are that the USCG raises issues late in the process and related permitting delays are perceived to stem from the FHWA’s lack of expertise in making navigational determinations and the need for early collaboration between the FHWA and USCG to determine if the waterway meets exemption criteria. 

Response: 
The streamlining procedures allow for early or pre-consultation between the two agencies when there are possible navigable waters in question in order to determine if the waterway has met the applicability criteria for certain waters under this section, and to avoid conflicts late in the process.  
More guidance for defining navigable waterways is desired. 

An up-to-date list of waters subject to the USCG jurisdiction would assist in making quick and accurate determinations under 23 U.S.C. 144(h).  The FHWA and USCG are investigating a trial establishment of such a list for a selected part of the country.  
Pre-consultation with the USCG is prudent to ensure concurrence with the navigability determination.   The FHWA will make U.S.C. 144(h) determinations based on the USCG comments.
Issue: 
FHWA and USCG coordination and process improvements/Joint Public Notices and hearings. 

Both agencies agree that when problems arise, they are often due to lack of coordination and a lack of partnership between the FHWA Division offices and USCG Districts.   The agencies need to take advantage of the opportunities to hold joint public notices and hearings.

Response:

The streamlining procedures allow the USCG to engage in a pre-permit application consultation with the FHWA/State to determine the informational needs for a bridge permit and environmental classification.  

Under the current procedures, consultation to clarify the scoping responsibilities associated with the environmental review should take place early in the process, but usually occur later rather than earlier; however, the USCG assists the FHWA/State with the development of the EA or draft EIS.

The USCG is also encouraged to participate with the development of the preliminary environmental/location studies.  If a permit is required, the FHWA will ask the USCG to serve as a cooperating agency as per NEPA, while continuing to conduct its responsibilities as the bridge permitting authority.  

Both agencies are encouraged to participate in regional and national meetings to determine mutual needs, establish stronger partnerships, and define ways to better streamline the environmental review process.

The FHWA will involve the USCG early in the project development process provide sufficient details on bridge locations and clearances and will request the USCG to participate in joint public notices/ hearings where possible. 

The USCG will hold joint hearings/public notices whenever sufficient information is provided on bridge locations and clearances. 
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