Revisions to the Water Quality Planning 

and Management Regulation and Revisions to the National Pollutant Discharge Elimination System Program

(Final Rule on Total Maximum Daily Loads)

EPA issued a final rule on July 13, in the Federal Register which revises and clarifies the current requirements under Section 303(d) of the Clean Water Act regarding the establishment of Total Maximum Daily Loads (TMDLs).  The States, Territories, and Tribes will develop more comprehensive lists of all waterbodies that do not attain and maintain water quality standards.   This regulation established new requirements for the content and format of the lists and the methodology for developing the lists.  The States, Territories, and Tribes will then schedule, based on priority factors, the establishment of all necessary TMDLs over 10 years.   The elements of an approvable TMDL consist of an implementation plan, which is a list of actions and schedules to reduce pollutant loadings, along with an opportunity for the public to comment on the methodologies, the lists, the prioritized schedules and the TMDLs prior to submission to EPA.  This rule identifies the timesframes for the listing of waters and for completing and maintaining water quality standards.

The final rule defined a TMDL as a written plan (with 11 elements) and analysis established to ensure an impaired waterbody attains and maintains water quality standards in the event of reasonably foreseeable increase in pollutant loads.

TMDL= Load Allocation (NPDES permitted sources) + Wasteload Allocation (Nonpoint sources) + Margin of Safety + Seasonal Variations + Future Growth

11 Elements of a TMDL


1.  Waterbody Name 


2.  Geographic Location


3.  Identification of the Pollutant Load


4.  Quantification of the Pollutant load and Deviation from Loads



5.  Source Categories - identification of the source of the pollutant 


6.  Wasteload Allocation - individual wasteload allocation assigned to each point source 

covered by the NPDES permit program.  (EPA believes that a general permit (storm water general permit) that includes best management practices, rather than numerical limitations on the mass or concentration of pollutants in the discharge, is adequate for the purposes of ensuring implementation of a wasteload allocation).

7.  Load Allocation - assign individual load allocations to specific nonpoint sources (including air deposition and natural background) if feasible. 

8.  Margin of Safety - must appropriately account for uncertainty, including those associated with pollutant loads, water quality modeling, and monitoring.

9.  Seasonal Variation - flow levels must be taken into consideration as part of seasonal variations.

10.  Allowance for Increases in Pollutant Loads - TMDLs include an allowance for future growth to account for reasonably foreseeable increases in pollutant loads.


11.  Implementation Plan (8 elements required for approval of plan)



1)  Intended control actions



2)  A time line

3)  Reasonable assurance that wasteload and load allocations will be achieved. This is a demonstration that TMDLS will be implemented through regulatory or voluntary action, by Federal, State or local governments, authorized Tribes or individuals.  A 4 part test must be applied for load allocations for nonpoint sources to provide reasonable assurance.  The control measure or measures must: apply to the pollutant, be implemented expeditiously, accomplished through effective programs and supported by adequate water quality funding.



4) Legal authority



5) Time required to attain water quality standards (10 years)



6) Monitoring Plan

7) Milestones for attaining water quality standards (5 year schedule for control actions or management measures for nonpoint sources)



8) TMDL revision procedures

This rule is considered “major” (annual effect on the economy of $100 million or more) because OMB’s Office of Information and Regulatory Affairs finds that this rule will impose a major increase in costs on State and local government agencies.  Congress has 60 days to review this rule.

The “TMDL Rider” in H.R. 4425 appropriations bill, which became Public Law No: 106-246 on July 13,  will remain in effect until October 1, 2001.  This rider states that, “None of the funds made available for fiscal years 2000 and 2001 for the Environmental Protection Agency may be used to make a final determination on or implement any new rule relative to the Proposed Revisions to the National Pollutant Discharge Elimination System Program and Federal Antidegradation Policy and the Proposed Revisions to the Water Quality Planning and Management Regulations Concerning Total Maximum Daily Load, published in the Federal Register on August 23, 1999.”  To accommodate any uncertainty which may arise from this rider the final rule has an effective date of 30 days after Congress allows the rule to be implemented.  In the meantime the pre-existing regulations will remain in place. 

April 1 is the deadline for the submission of the section 303(d) lists.  States, Territories, and authorized Tribes submit their lists of impaired waters including prioritized schedules by April 1 of every fourth year, starting in 2002.  States should schedule TMDLs no later than 10 years from July 11, 2000 or the initial listing date, whichever is later. TMDLs can be extended for an additional 5 years with EPA approval.

The final rule requires that the methodology and updates to it are provided to EPA at least once per four year listing cycle.  Except for the first listing cycle the methodology must be provided no later than two years prior to the due date of the list.  The methodology for the first list is due May 1, 2001, but with the “TMDL Rider” in effect, EPA will publish notice of any effective date changes in the Federal Register.  

A transition period for the new elements of TMDLs lasting 18 months from the date of publication of this rule (July 13, 2000) or 9 months from the effective date of this rule, whichever is later.

Key Issues for the States DOTs

• The regulations require the State water quality agencies to assemble all existing and readily available data and information to develop a list of impaired waterbodies.  The regulations require decisions on listing to be based in part on available data which is often very limited.   In order to develop, maintain and improve water quality standards additional monitoring data will be necessary along with assuring data quality control procedures and methodologies are documented.

• The National Pollutant Discharge Elimination System (NPDES) permits address the point source discharges associated with TMDLs.  Nonpoint source pollution controls are harder to implement and evaluate.  The task associated with developing TMDLs for waters largely impacted by nonpoint source pollution is often impossible to quantify the pollutant loading from discrete areas with water quality and quantity conditions that are constantly changing.

• TMDLs addressing nonpoint pollutant loads often deal with complex water quality analysis and models which need to simulate rainfall events or water quality conditions associated with wet weather flows.  In dealing with current best management practices associated with nonpoint source pollution, at times, we are unable to predict with any certainty that a given practice will result in a specific load reduction.  Dealing with nonpoint source load reductions can and usually is an iterative process.  This regulation requires that States must provide reasonable assurance that these non-point sources will meet their allocated reductions.  These controls are often implemented through a wide variety of state, federal and local authorities and programs.


• Methods to provide reasonable assurance include:

· implementation of pollution control measures

· develop and implement nonpoint source control plans

· develop other State regulations and policies governing the facilities

· States designate the source as a point source and issues them a NPDES permit

• State DOTs should establish open communication with their own State water agencies to ensure reasonable water quality goals based on the realistic contribution of highway impacts in the development of their TMDL program which was delegated to them to develop by EPA.

