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OVERVIEW

Section 1309 of the Transportation Equity Act for the 21st Century (TEA-21) calls for a coordinated environmental review process to expedite Federal highway and transit projects. Accomplishing this requires better and earlier coordination among Federal, state, and local agencies. To avoid delays and costly duplication of effort in reviewing and approving transportation projects, agencies must:

· Establish an integrated review and permitting process that identifies key decision points and potential conflicts as early as possible;

· Integrate the National Environmental Policy Act (NEPA) process and other environmental review and approvals as early as possible in the scoping and transportation planning processes;

· Encourage full and early participation by all Federal, state, and local agencies that must review a transportation construction project or issue a permit, license, approval, or opinion relating to the project; and

· Establish a dispute resolution mechanism to address unresolved issues.
The TEA-21 has provided for an increase in Federal-aid highway funding which has resulted in an increase in the number of highway construction projects.  Section 1309(e) of TEA-21 allows states to use federal-aid funds to provide resources to federal agencies to meet mutually agreed upon time limits for environmental reviews if the time limits are less than the customary time necessary for such reviews (e.g., §106 consultation and coordination conducted by SHPO).  State departments of transportation (State DOTs) and Federal resource agencies are currently providing support for priority reviews and permitting decisions by using interagency agreement mechanisms. 

The purpose of this guidance is to provide a common understanding among the U. S. Department of Transportation (USDOT), State DOTs, local transit operators, and Federal resource agencies regarding options for using funding under Title 23 to support Federal resource agency coordination for streamlining the review of Federal-aid transportation projects.  
Funding mechanisms, eligible activities, and recommended elements of interagency agreements are identified in this guidance to provide the agencies with the tools needed to develop mutually beneficial agreements to meet their environmental streamlining goals and those of the TEA-21.  The Federal Highway Administration (FHWA) will continue to assess the availability of funding mechanisms in addition to those presented in this guidance, for applicability to tribal coordination.

This guidance lists several other funding mechanisms currently being used and includes in the appendices, a template that should be helpful as interagency agreements are being developed.  Examples of interagency agreements and summaries of associated best practices/lessons learned to expedite environmental reviews are also included.

FHWA developed this guidance with input from the Federal Transit Administration (FTA), Environmental Protection Agency (EPA), Fish and Wildlife Service (FWS), Army Corps of Engineers (ACOE), the Advisory Council on Historic Preservation (ACHP), and several State DOTs. 

For further information regarding environmental streamlining, please refer to FHWA’s website www.fhwa.dot.gov/environment/strmlng/index.htm.  It contains an inventory of information regarding current activities, best practices, etc. and can be used as a reference for environmental streamlining.
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I.  INTRODUCTION
Environmental streamlining is a means of developing and implementing coordinated reviews for the advancement of highway and transit projects, with consideration to protecting natural resources. The Transportation Equity Act for the 21st Century (TEA-21) provides for an increase in Federal-aid highway funding which has resulted in an increase of the number of highway construction projects.

Federal transportation funding has increased by 40% without a corresponding increase in Federal resource agency staff. This substantial increase in project funding highlights the need for measures to improve the way project development and environmental review processes are executed. The expectation of more intensive involvement by Federal agencies impacts budgets and personnel resources that are already strained. In addition, State departments of transportation (State DOTs) are requesting early involvement and coordination from Federal resource agencies to support streamlining the environmental review process.  These constraints need to be addressed in order for streamlining to be effective.

Congress enacted Section 1309(e) of TEA-21, which allows states to use Federal-aid funds to provide additional resources to Federal agencies to meet newly established time limits for environmental reviews, if the time limits are less than the customary time necessary for such reviews.

The purpose of this guidance is to provide the U. S. Department of Transportation (DOT) Federal Highway Administration (FHWA) Division offices, State DOTs, local transit operators, and Federal resource agencies with the tools needed to develop mutually beneficial agreements to meet the environmental streamlining goals of TEA-21.  Funding agreements must be in compliance with Federal and state contracting and finance laws and procedures.  Title 23 allows interagency funding transfers to occur either in anticipation of work to be done, or as reimbursement for work already completed.  Customarily, the Federal-aid program is based on reimbursements to the states, i.e., pay-as-you-go.  

Although Section 1309 of TEA-21 provides a mechanism for states to use Federal-aid funds, other funding mechanisms are available and may be used in conjunction with or instead of those under Title 23.  

The FHWA developed this guidance with input from the Federal Transit Administration (FTA), Environmental Protection Agency (EPA), Fish and Wildlife Service (FWS), Army Corps of Engineers (ACOE), the Advisory Council on Historic Preservation (ACHP), and several State DOTs.  It presents options for using Federal transportation funding under Title 23 for Federal resource agency coordination associated with streamlining the environmental review of Federal-aid transportation projects.
II.  KEY POINTS  
Several funding mechanisms and relevant activities associated with developing Federal cost-reimbursement agreements are identified.  The information reflects common elements contained in interagency agreements where the Federal resource agencies, FHWA Division offices, and State DOTs are accomplishing environmental streamlining goals.  Interagency agreements should include an explanation of how the funded activity will expedite the reviews or reduce the customary time frames for reviews.  The agreements must also comply with the appropriate state contracting laws.

In addition to the funding efforts described in this guidance, FHWA and FTA field offices should continue to work with State DOTs and Federal resource agencies to explore ways to collectively “work smarter” through informal cooperative and programmatic approaches. The use of other communication techniques (e.g., the respective environmental streamlining and RE: NEPA websites, and videoconferencing) that can improve the efficiency, effectiveness, and economy of interagency coordination is also encouraged.  The following information is included in the appendices:

· Template for interagency agreements involving additional personnel  

· Examples of interagency agreements currently being used by several State DOTs, including a summary of lessons learned/best practices used to expedite reviews; and 

· A white paper developed by the Environmental Technical Assistance Program (ETAP) (an AASHTO standing committee), entitled “ State DOT Positions at Resource Agencies:  Distribution, Limitations, Accomplishments, and Maintaining Accountability” (August 17, 2001).  This paper presents the results of an effort to survey fifty State DOTs regarding their funding and/or staff support to resource agencies to facilitate consultation and expedite permit processing.  

Please refer to FHWA’s website www.fhwa.dot.gov/environment/strmlng/index.htm, for additional information regarding current environmental streamlining activities, references, best practices, etc. 
III.  LEGISLATIVE AUTHORITY
Cost-reimbursement agreements can be implemented under the following transportation authority, as appropriate:

Transportation Equity Act for the 21st Century (TEA-21)
Section 1309(e) of the Act states:


(e) Assistance to Affected Federal Agencies – 
(1) In general.  The Secretary may approve a request by a State or recipient to provide funds made available under chapter 1 of title 23, United States Code  to the State for the project subject to the coordinated environmental review process established under this section to affected Federal agencies to provide the resources necessary to meet any time limits established under this section.
(2) Amounts.  Such requests under paragraph 1 shall be approved only- -
(A)  for the additional amounts that the Secretary determines are necessary for the affected Federal agencies to meet the time limits for environmental review;  and 
(B)  if such time limits are less than the customary time necessary for such review.
Section 1309(g) states:


(g)
Federal Agency Defined  – In this section, the term “Federal agency” means any 

Federal agency or any state agency carrying out affected responsibilities required by operation of Federal law.
Payments on Federal-aid Projects undertaken by a Federal Agency, 23 U.S., Section 132

Section 132 states:

Where a proposed Federal-aid project is to be undertaken by a Federal agency pursuant to an agreement between a State and such Federal agency and the State makes a deposit with or payment to such Federal agency as may be required in fulfillment of the State's obligation under such agreement for the work undertaken or to be undertaken by such Federal agency, the Secretary, upon execution of a project agreement with such State for the proposed Federal-aid project, may reimburse the State out of the appropriate appropriations the estimated Federal share under the provisions of this title of the State's obligation so deposited or paid by such State. Upon completion of such project and its acceptance by the Secretary, an adjustment shall be made in such Federal share payable on account of such project based on the final cost thereof. Any sums reimbursed to the State under this section which may be in excess of the Federal pro rata share under the provisions of this title of the State's share of the cost as set forth in the approved final voucher submitted by the State shall be recovered and credited to the same class of funds from which the Federal payment under this section was made.
IV.
REQUIREMENTS FOR COST-REIMBURSEMENT AGREEMENTS UNDER                 

§1309(e):                    
TEA-21 section 1309(e) states that Federal-aid highway and transit funds can be made available to provide resources (e.g., funding for an activity or additional personnel) necessary to meet environmental review “time limits” if such time limits are less than the “customary” time for such review.  There are three important elements to using funds under section 1309(e): i.e.,  

· The funds must be used to meet environmental review time frames established for a specific project or projects.  

The additional resource (e.g., personnel/staff support) does not have to work directly on an environmental review of a specific project, but the result of the work must have a measurable impact in reducing the time it takes to complete environmental reviews on specific projects.  For example, if staff is provided to develop a programmatic agreement, the work would be eligible for funding under section 1309(e) if the agency can show that the programmatic agreement would have the effect of reducing the time for environmental review on pending highway projects. The work can also be aimed at general categories of projects, as long as the agency is able to identify some specific projects within those categories whose environmental reviews will be expedited by the work.

· The funding can only be used for the additional resources that are needed for the Federal agency to meet the time limits established for environmental reviews.  

Work that the resource might perform on other matters cannot be paid for under section 1309(e).  For example, if a Federal agency hires a temporary employee to help expedite environmental reviews on highway or transit projects, but the employee also works on other matters, the reimbursement under 1309(e) will be limited to only a prorated portion of the employee’s salary based on the amount of time spent on work related to highway and transit environmental reviews.

· The funds must be used for work that is necessary to meet an agreed-upon time limit for those projects that is shorter than a customary time limit.  

Funds cannot be used for routine project reviews, but can only be used for the purpose of expediting a review.  This means that the agency receiving the funds must have agreed that, with the assistance of the additional resource, it will conduct its environmental reviews in a time frame that is less than the time it would ordinarily have taken to complete this review.  The “customary time” for a review should be based on the best data available or should reflect the best estimate of the agency based on its historical experience.

Types of resources that generally would be appropriate to fund would be contractors or consultants, or temporary employees hired for a specified term.  Permanent employees could be funded temporarily under Section 1309(e).

The USDOT Field Offices should encourage and proactively pursue State DOTs or transit agencies’ use of the funds under Section 1309(e). However, the decision to participate remains with the States or transit agencies, which are encouraged to take a flexible approach to the concept of funding Federal resource agency positions.

There are three steps to using the funding under Section 1309(e).  

· A state must submit a request to the Division Administrator to use Federal-aid funds to pay for costs of another Federal agency.  The request should identify the additional resource(s) (staff position, travel, etc.) needed and describe the work that resource would perform or other assistance it would provide.  

The request should also explain how this resource would enable the agency to meet time limits for environmental reviews on highway or transit projects that are less than the customary time for review.  

The request should explain why the agency cannot accomplish these time limits with its current resources.

· The Division Administrator must approve this request like other approvals regarding project eligibility as either: A part of the original project agreement and authorization, or as a subsequent modification.  

If the work will affect a number of projects, the costs should be prorated across those projects.  And,

· An agreement should be executed between the State and the Federal agency upon approval of the funds.  

Please note that the interagency agreement(s) must be valid in accordance with state procurement requirements.
V.  KEY ELEMENTS OF INTERAGENCY AGREEMENTS

As a normal practice, the FHWA and FTA encourage appropriate Federal resource agencies to participate in the project development process, become cooperating agencies, perform routine analyses, conduct studies (if appropriate), and/or prepare a portion of the environmental documentation. However, Federal resource agencies cannot substantially increase their involvement in planning, scoping, and alternatives development without additional resources. This up-front investment, if well-planned and executed in a timely manner, will result in lower overall project costs and reduced time periods, producing a win-win situation. Interagency agreements do not need approval by FHWA legal counsel, unless it is requested.

Agencies should consider the following elements when preparing interagency agreements, and customize the agreements to meet their specific needs. A generic template for interagency personnel agreements between a State and a Federal agency is provided in Appendix B.  

PREAMBLE:

· Establish the purpose, background, and objectives. The agreement should address why the parties are engaging in the agreement; what benefits the respective agencies hope to realize; how the agreement is expected to improve transportation projects, environmental quality, and timeliness of decisions.

· Identify the funding mechanism(s) and resources to be funded under the agreement (e.g.,  project activity, FTE/staff, research, etc.)

· Explain how the agreement promotes environmental streamlining for expedited reviews.  The agreement should not be construed or imply that either party is intending to abrogate its obligation and duty to comply with its relevant statutory and regulatory responsibilities.

SCOPE:

· Clearly define the scope of work to be performed.

· Identify priority areas, if any, on which the State DOT or transit agency would like the Federal resource agency positions to focus their efforts (e.g., individual projects, types of projects, certain geographical bounds, programmatic agreements, training, checklists, etc.) Also, if expertise is needed in a particular discipline, or if there are any special requirements of the Federal resource agency staff, those should be clearly articulated in the agreement.  The agencies may want to consider, as appropriate, developing a process   for identifying future priorities.

· Identify the expected work product.  This should include an explanation of how the work will reduce the time for completing environmental reviews or reaching decisions on specific projects.

ROLES AND RESPONSIBILITIES:

· Clearly define the roles and responsibilities of the parties to the agreement. What will each agency do to facilitate a smooth working relationship? How will they handle routine coordination? How will they resolve disputes?

· Describe how conflicts of interest (e.g., time allocation for the work, conflict between agency responsibilities, etc.) will be addressed through supervisory arrangements. 

· Emphasize that signatory agencies should focus on resolving issues in the planning (pre-scoping) and scoping stages, where environmental issues can most readily and efficiently be resolved.

GENERAL TERMS:

· Identify as appropriate, the costs to be covered (e.g., for personnel, travel, training, etc.)

· Identify the source of the funds and how payment is to be made.  The agreement must comply with the appropriate state and Federal agency’s procurement and funding requirements.

· Describe how the expenditure of funds and accounting will be monitored, and include any restrictions on their use.

· Identify the commitment term (e.g., multi-year, etc.).

· Describe the agreed upon coordination process for progress reports.

· Identify the agencies’ contacts.

· Identify the process for amending the agreement.

· Other Agreements:  Reference or attach existing cooperative interagency agreements (e.g., NEPA/ 404 merger agreements, etc.), and existing and ongoing Federal, State, and local plans that complement the workings and relationship between the agencies involved.

PERFORMANCE MEASURES:

· Identify performance measures and evaluation methods (including a pre-set evaluation period) to be used to determine the effectiveness of the agreement.  This will help all parties to understand, manage, and allow for modification of the agreement, as necessary.  

· Performance measures can be grouped into one or more of the following general categories:

-
Effectiveness:   Measures the degree to which the process output (work product) conforms to requirements.

· Efficiency:  Measures how well the work product was completed at minimum resource cost.

· Quality:  Measures the degree to which a product or service meets customer requirements and expectations.

· Timeliness:  Measures whether a unit of work was done correctly and on time.  Criteria must be established to define what constitutes timeliness for a given unit of work.  The criterion is usually based on customer requirements.

· Productivity:  The value added by the process divided by the value of the labor and capital consumed. The Environmental Streamlining National MOU encourages agencies to avoid delays and promotes enhanced environmental protection.

· Agencies could also consider conducting a baseline study of the past 2 – 3 years to establish the current review times which would help to identify a definitive point from which to measure improvement.  
· Be flexible – have contingencies to accommodate changing needs during the term of the agreement.
VI.  OTHER COST-REIMBURSEMENT MECHANISMS AVAILABLE
This section lists other statutory authorities and types of eligible activities State DOTs, transit operators, and Federal resource agencies may enter into for the purposes of environmental streamlining and cost-reimbursement.  Please note that agencies other than the USDOT have lead responsibility for implementing the following statutes.  Any reimbursable agreements relying on these authorities should be developed in consultation with the appropriate agency having primary responsibility.

State DOTs, transit operators, and Federal resource agencies should address the question of whether to fund a position to work exclusively on State priority projects or to fund one or more part-time positions on a project-specific basis. Funding levels that do not result in increased staffing levels for the Federal resource agencies are generally unable to achieve the environmental streamlining goals.

-  The Fish and Wildlife Act of 1956 (16 U.S.C., Chapter 9 §742e and f(a)(4) 
The Fish and Wildlife Act of 1956 authorizes the USFWS’s use of another agency’s funds as follows: 

“. . . The Secretary, with the assistance of the departmental staff herein authorized, shall - … take such steps as may be required for the development, advancement, management, conservation and protection of fish and wildlife resources including, but not limited to, research, development of existing facilities, and acquisition by purchase or exchange of land and water, or interests therein.” (Sec. 742f(a)(4)). 

The law states that the “Secretary may request and secure the advice or assistance of any department or agency of the Government in carrying out the provisions of this Act, and any such department or agency which furnishes advice or assistance to the Secretary may expend its own funds for such purposes, with or without reimbursement from the Secretary as may be agreed upon between the Secretary and the department or agency.”  (Sec. 742e(c)) 

Under the terms of an interagency agreement, the FWS can hire additional staff whose salary is paid by the State DOT (the State’s expenses are reimbursed using apportioned Federal-aid project funds).

The additional FWS staff can work exclusively on State DOT actions:  planning (pre-scoping), project scoping, and alternatives development. The most efficient time to successfully resolve environmental issues is at the planning (pre-scoping) and scoping stages.

-  The Intergovernmental Cooperation Act (31 U.S.C. 6505) 

Several Federal agencies have implemented interagency agreements under this authority.  

The Intergovernmental Cooperation Act authorizes Federal agencies to provide specialized or technical services to State and local governments.  Under section 6505 – 

“(a) The President may prescribe statistical and other studies and compilations, development projects, technical tests and evaluations, technical information, training activities, surveys, reports documents, and other similar services that an executive agency is especially competent and authorized by law to provide.  The services prescribed must be consistent with and further the policy of the United States Government of relying on the private enterprise system to provide services reasonably and quickly available through ordinary business channels.

(b) The head of an executive agency may provide services prescribed by the President under this section to a state or local government when –

(1) written request is made by the state or local government; and (2) payment of pay and all other identifiable costs of providing the services is made to the executive agency by the state or local government making the request.

In the SCDOT interagency agreement (Appendix C) with the U.S. Fish and Wildlife Service, this statute and Public Law 105-277, were used as authorities for the USFWS to receive advance payment before incurring any expenditures and providing any goods or services.

-  Revised Intergovernmental Personnel Act (IPA) Mobility Program 

(5 CFR Part  334) 

The Intergovernmental Personnel Act Mobility Program provides for the temporary assignment of personnel between Federal, State, local, and Indian tribal governments, institutions of higher learning, federally funded research and development centers, and other eligible organizations.  It offers additional flexibility for augmenting the staffing available to Federal resource agencies to carry out their missions. 

Examples of activities eligible for funding under these mechanisms that may be used to further the goals of environmental streamlining include:
Intergovernmental Personnel Act of 1970 (IPA):  

· A staff member from a Federal resource agency is detailed to a State DOT to help scope issues and conduct environmental analysis for its projects. Although the staff member remains a Federal employee, the state may reimburse the agency for all or part of the employee’s salary and expenses. This increased attention and early involvement by the Federal resource agency should result in less time to resolve issues and smoother review. The Federal resource agency could then hire someone for the duration to “fill in,” so there would not be a loss of the agency’s ability to conduct its business.

· A staff member from a State resource agency or from academia is obtained as additional Federal resource agency staff to assist in scoping or review of State DOT projects.  An IPA must be developed in accordance with the U.S. Office of Personnel Management’s (OPM) regulations and guidance.  For more information, please refer to the OPM website at:  www.opm.gov/programs/ipa/ipa.htm.
Assignments may be made up to 2 years (and may be extended), and conditions are laid out regarding total length of mobility assignments, continuation of service agreements, certifications, and necessary agreements between the agencies.


Programmatic Agreements:

Interagency agreements between State DOTs and Federal resource agencies should consider whether the State seeks more intense Federal agency involvement for the purpose of (1) expediting a specific project or projects, (2) streamlining the overall approach to decision making, or (3) some combination of these.  Most State‑Federal agreements to date have focused on Federal support of specific, priority projects, but State DOTs and Federal resource agencies are encouraged to consider the broad benefits of establishing agreed upon approaches and standard operating procedures that can streamline future projects as well as those currently in the pipeline.  

Determining the purpose and focus of the Federal-aid associated with environmental streamlining efforts will also dictate the skills and experience level needed of the Federal agency staff working under the interagency agreement.  For example, if the State needs help with a mitigation plan for an endangered species affected by a road re‑routing, a junior wildlife biologist could be brought in to develop that plan.  Or, if the State primarily seeks technical assistance with deciding the preferred corridors for future highway expansion, the Federal agency may provide a mid‑level employee with the appropriate technical skills in environmental mapping.  However, if the State wants to develop a programmatic agreement under which certain routine actions can be handled by the state rather than the Federal resource agency, the agency would need to supply a more senior level employee who understands agency policy and legal requirements and can negotiate on behalf of the agency.  

State DOTs, transit operators, and Federal resource agencies should also consider the benefits of funding a full-time position to work on streamlining future projects. This would reduce the need for costly mitigation, reduce delays when the projects are planned, and provide for enhancement of environmental quality.  For example, if a state needs help with developing a programmatic approach to mitigation for future projects, a biologist could be dedicated to specifically develop the plan.

VII.  REIMBURSEMENT FOR TRIBAL COORDINATION  
The National Historic Preservation Act (NHPA) obligates Federal agencies to consult with Indian tribes that attach religious and cultural significance to historic properties when the agency’s undertakings will affect such properties. Under limited circumstances, FHWA may participate in payments made by a State for tribal consultation and related services such as the identification of historic properties that may be of significance to the Indian tribe, and are performed pursuant to 36 CFR Part 800 (i.e., the Advisory Council on Historic Preservation’s (ACHP) regulations implementing Section 106 of the NHPA).  

Throughout the Section 106 process, 36 CFR Part 800 requires Federal agencies to consult with Tribal Historic Preservation Officers (THPOs) and Indian tribes.  A THPO assumes the responsibilities of the State Historic Preservation Officer (SHPO) on tribal lands under Section 101(d)(2) of the NHPA (16U.S.C. §470d(2)(B)).  THPOs are eligible to receive financial assistance (up to 100%) from the Secretary of the Interior to fund their programs.  When an Indian tribe has not assumed the responsibilities of the SHPO, the Indian tribe shall designate a representative for the purposes of Section 106 consultation.”  

When Payment is Appropriate:  

When during the identification phase of the Section 106 process, an agency or applicant seeks to identify historic properties that may be significant to an Indian tribe, it may ask for specific information and documentation regarding the location, nature, and condition of individual sites, or actually request that a survey be conducted by the tribe.  In doing so, the agency essentially asks the tribe to fulfill the role of a consultant or contractor.  In such cases, the tribe would seem to be justified in requiring payment for its services, just as any other contractor.  The agency or applicant is free to refuse, but retains the obligation for obtaining the necessary information for the identification of historic properties, the evaluation of their National Register eligibility, and the assessment of effects on the historic properties.  Ultimately, the Federal agency must be able to demonstrate that it made the ´reasonable and good faith effort` that Part 800.4(b) of the Section 106 regulations requires.”  (Memorandum from the ACHP regarding “Fees in the Section 106 Review Process,” dated July 6, 2001)
FHWA Legal Opinion Re: Federal-Aid Participation in Payments for Tribal Services Under the National Historic Preservation Act, dated March 17, 2000):

The FHWA may participate in a payment made by a State for tribal consultation and related services performed pursuant to Section 106 of the NHPA, but only within certain parameters…(1) FHWA participation is expressly limited to reimbursing those reasonable costs over and above general operating or overhead costs, (2) participation must be approved in advance, (3) FHWA’s approval must be supported by a MOU or written contract, and (4) prior to approval, the Division should make a determination that the requirements of 23 CFR Part 771.105(d) are satisfied.”

FHWA will continue to assess the availability of other funding mechanisms for applicability to tribal coordination associated with streamlining the environmental review process.
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