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Introduction

The Federal Highway Administration’s (FHWA) Technical Advisory 6640.8A, Guidelines on Preparing and Processing Environmental and Section 4(f) Documents (1987) and the Federal Transit Administration’s (FTA) (formerly Urban Mass Transit Administration) UMTA Circular 5620.1, Guidelines for the Environmental Protection Process (1979), updated in UMTA Draft Circular 5620.1A (1991), provide guidance for preparing environmental documents in accordance with the requirements of the National Environmental Policy Act (NEPA) (42 USC 4321 et seq.), the Council on Environmental Quality (CEQ) Regulations for Implementing NEPA (40 CFR Parts 1500‑1508), Section 4(f) of the Department of Transportation Act (49 USC 303 and 23 USC 138), Federal Transit Act of 1964, as amended (49 USC 5301 et seq.) and the Environmental Impact and Related Procedures (23 CFR Part 771 and 49 CFR Part 622). 

Since the issuance of the FHWA Technical Advisory and UMTA Circular, significant new legislation, regulations and Executive Orders have been enacted, promulgated and issued, many of which could have a direct or indirect effect on the procedures that are included in these guidance documents. Further, FHWA and FTA’s policies and procedures for implementing NEPA and CEQ requirements (23 CFR Part 771 and 49 CFR Part 622) are in the process of being revised. On May 25, 2000, the agencies issued a Notice of Proposed Rulemaking (NPRM) for NEPA and Related Procedures for Transportation Decisionmaking, and for Protection of Public Parks, Wildlife and Waterfowl Refuges, and Historic Sites, the purpose of which is to update the NEPA implementing regulation for projects funded or approved by the FHWA and FTA. The deadline for public comments on the NPRM was September 23, 2000, and the public comments received are currently under review. A related package of non-regulatory guidance materials is in preparation by FHWA and FTA, aimed at consolidating and updating these guidance documents. The proposed guidance package will encompass all legislative, regulatory and procedural changes that have occurred since the previous guidance was issued.

This document provides a comprehensive review of current Federal environmental statutes, Executive Orders, regulations, DOT Orders, programmatic agreements, memoranda of understanding and memoranda of agreement which are most applicable for use by the FHWA and FTA in consolidating and updating the guidance documents. Many of these laws and regulations pre‑date the current guidance documents and thus have already been addressed. These particular laws and regulations are presented again in this discussion, including any appropriate recent amendments. In addition, new laws and regulations that have taken effect since the FHWA Technical Advisory and UMTA  Circular were issued are presented herein. A synopsis of each statute, order and regulation is provided along with appropriate citations regarding the Public Law (PL), United States Code (USC), and the Code of Federal Regulations (CFR). An indication of whether the current Technical Advisory or Draft UMTA Circular references the law, order or regulation is noted for each entry. Where appropriate, suggested elements of the proposed guidance document are provided. Finally, website addresses have been included to guide users to specific sources of information on the given law, regulation, document, as well as relevant topics.

This document was researched and compiled using a number of documents and on‑line services including Environment Reporter (Bureau of National Affairs, Inc.); Code of Federal Regulations, 2000 Edition (Office of the Federal Register, U.S. Government Printing Office); the Federal Register, and file copies of various historical documents. Extensive use was also made of Internet‑based services including web sites for the Council on Environmental Quality NEPAnet (ceq.eh.doe.gov/nepa/nepanet.htm), U.S. Department of Transportation (www.dot.gov), Federal Highway Administration (www.fhwa.dot.gov), Federal Transit Administration (www.fta.dot.gov), U.S. House of Representatives’ United States Code site (uscode.house.gov/usc.htm) and Cornell University’s similar site (www4.law.cornell.edu/uscode), THOMAS, the Library of Congress site (thomas.loc.gov/), EnviroText (tamora.cs.umass.edu/info/envirotext), University of New Mexico’s Center for Wildlife Law (ipl.unm.edu/cwl/), FedLaw (www.legal.gsa.gov), and the Code of Federal Regulations website, co-maintained by the National Archives and Records Administration and U.S. Government Printing Office (NARA/GPO) (www.access.gpo.gov/nara/cfr). 

This document is organized into the following subsections: Cornerstone Materials, Individual Rights, Communities and Community Resources, Cultural Resources and Aesthetics, Waters and Water-Related Resources, and Wildlife, Plants and Natural Areas. 

Cornerstone Materials - Environmental

National Environmental Policy Act of 1969 (42 USC 4321 et seq., PL 91‑190, as amended)

The National Environmental Policy Act (NEPA) establishes a broad foundation for the consideration and protection of the natural environment by the Federal government. Recognizing the importance of the natural environment and the profound impact of man’s activities, NEPA seeks to prevent environmental damage and ensure that agency decisionmakers take environmental factors into consideration during project planning and review. To ensure that the national policies embodied in NEPA are heeded by Federal agencies when considering major federal actions that significantly affect the quality of the human environment, the Act requires the preparation of a statement of environmental impacts, outlining the broad contents of such statements. NEPA also mandates an open process for decisionmaking by requiring coordination among Federal agencies and with State and local agencies as well as the general public. NEPA also established the Council on Environmental Quality (CEQ) within the Executive Office of the President. The CEQ regulations for implementing NEPA (40 CFR Parts 1500‑1508, see below) provide guidance regarding the environmental review process, including scoping and interagency coordination, and the preparation of environmental impact statements, environmental assessments, findings of no significant impact, and categorical exclusions.

The FHWA and FTA’s policies and procedures for implementing NEPA and incorporating CEQ regulations are established in FHWA and FTA regulations (23 CFR Part 771 and 49 CFR Part 622, Environmental Impact and Related Procedures). Further guidance is provided in the current FHWA Technical Advisory and UMTA Environmental Circular, which incorporate by reference both NEPA and the CEQ regulations. In fact, NEPA and its implementing CEQ and FHWA/FTA regulations form the foundation for the guidance provided in the FHWA Technical Advisory and UMTA Circular.

Both 23 CFR Part 771 and 49 CFR Part 622 are the subject of a May 25, 2000 Notice of Proposed Rulemaking (NPRM) for NEPA and Related Procedures for Transportation Decisionmaking, and for Protection of Public Parks, Wildlife and Waterfowl Refuges, and Historic Sites. The purpose of the NPRM is to update the NEPA implementing regulation for projects funded or approved by the FHWA and FTA. The current regulation, issued in 1987, does not reflect recent changes in legislation, most notably the Transportation Equity Act for the 21st Century (TEA-21). Under this proposed rulemaking, the FHWA/FTA regulation for implementing NEPA would be redesignated and revised to further emphasize using the NEPA process to foster decisionmaking in an effective and timely manner. The deadline for public comments on the NPRM is September 23, 2000.

In addition to revising the NEPA implementing regulations, a related package of non-regulatory guidance materials is in preparation by FHWA and FTA. This guidance package is aimed at consolidating and updating the two documents which provide guidance on the implementation of the National Environmental Policy Act and Section 4(f) of the Department of Transportation Act for highway and transit projects, FHWA’s Technical Advisory 6640.8A (1987), Guidelines on Preparing and Processing Environmental and Section 4(f) Documents and FTA’s (formerly UMTA) Draft Circular 5620.1A (1991), Guidelines for the Environmental Protection Process. The proposed guidance package will encompass all legislative, regulatory and procedural changes that have occurred since the previous guidance was issued.

For further information, please see the following websites:

Council on Environmental Quality NEPAnet  
ceq.eh.doe.gov/nepa/nepanet.htm

(includes full text of the statute and regulations)

FHWA ReNEPA “community of practice” site
nepa.fhwa.dot.gov

FHWA NEPA





www.fhwa.dot.gov/environment/nepa.htm

FHWA Project Development and NEPA

www.fhwa.dot.gov/environment/00001.htm

Environmental Quality Improvement Act of 1970 (42 USC 4371 et seq., PL 91‑224, as amended)

The Environmental Quality Improvement Act of 1970 (42 USC 4371 et seq.) establishes a national policy for the enhancement of environmental quality, with primary responsibility for implementation resting with State and local governments and appropriate regional organizations. The stated purpose of this Act is to assure that each Federal department and agency conducting or supporting public works which affect the environment shall implement the policies established under existing law. This Act established the Office of Environmental Quality to implement NEPA and to provide the professional and administrative staff for the Council on Environmental Quality.

This Act is listed in Appendix A of the current FHWA Technical Advisory but is not noted in the UMTA Draft Circular. As this Act is effectively implemented by existing FHWA regulations, no further discussion or elaboration is necessary.

For further information, please see the following websites:

United States Code

uscode.house.gov/usc.htm

40 CFR Parts 1500-1508  Council on Environmental Quality (CEQ) Regulations for Implementing the National Environmental Policy Act
These regulations, issued pursuant to NEPA and other environmental laws and orders, are applicable to and binding on all Federal agencies for implementing the procedural provisions of NEPA. Parts 1501 and 1502 address the procedures of preparing environmental documents with particular emphasis on the format and content of EISs. Part 1503 pertains to the requirements and process for obtaining and responding to comments regarding draft EISs. Subsequent parts of this regulation address referrals to the Council on Environmental Quality (Part 1504), agency decisionmaking (Part 1505), and other NEPA requirements such as public involvement and filing requirements (Part 1506). Part 1507 addresses agency compliance with these regulations and outlines the process for agencies to adopt their own procedures to supplement these regulations (i.e., criteria for determining actions to be addressed as Categorical Exclusions). Part 1508 defines various terminology and provides an index to the regulations.

The FHWA and FTA’s policies and procedures for implementing NEPA and incorporating CEQ regulations (23 CFR Part 771, 49 CFR Part 622 - Environmental Impact and Related Procedures) are the subject of a May 25, 2000 Notice of Proposed Rulemaking (NPRM) for NEPA and Related Procedures for Transportation Decisionmaking, Protection of Public Parks, Wildlife and Waterfowl Refuges, and Historic Sites. The deadline for public comments on the NPRM was September 23, 2000, and public comments are currently under review.

The purpose of the NPRM is to update the NEPA implementing regulation for projects funded or approved by the FHWA and FTA. The current regulation, issued in 1987, does not reflect recent changes in legislation, most notably the Transportation Equity Act for the 21st Century (TEA-21). Under this proposed rulemaking, the FHWA/FTA regulation for implementing NEPA would be redesignated and revised to further emphasize using the NEPA process to foster decisionmaking in an effective and timely manner. In a related effort, FHWA and FTA are preparing a related package of non-regulatory guidance materials that would update and consolidate the FHWA Technical Advisory and the UMTA Draft Circular.

The existing regulations, particularly the provisions of Parts 1502 and 1503, are referenced throughout the current FHWA Technical Advisory and UMTA Draft Circular.

For further information, please see the following websites:

Council on Environmental Quality NEPAnet

ceq.eh.doe.gov/nepa/nepanet.htm

Executive Order 13084 - Consultation and Coordination with Indian Tribal Governments

The purpose of Executive Order 13084 of May 14, 1998 is to establish regular and meaningful consultation and collaboration with Indian tribal governments in the development of regulatory practices on Federal matters that affect their communities, to reduce the imposition of unfunded mandates and streamline the application process for and increase the availability of waivers to Indian tribal governments. Agencies shall implement a process to permit elected officials and other representatives of Indian tribal governments to provide input in the development of regulatory policies on matters that significantly or uniquely affect their communities, and should explore the use of consensual mechanisms for developing regulations, including negotiated rulemaking.

This order supplements but does not supersede the requirements contained in Executive Memorandum of April 29, 1994, Government-to-Government Relations with Native American Tribal Governments

For further information, please see the following websites:

NARA Executive Orders
www.nara.gov/fedreg/eo.html#top

Executive Order 11514 - Protection and Enhancement of Environmental Quality 

Executive Order 11514 of March 5, 1970 (as amended by Executive Order 11991 of May 24, 1977) outlines federal policy and the responsibilities of federal agencies with regard to the implementation of NEPA. Federal agencies are directed to “initiate measures needed to direct their policies, plans and programs so as to meet national environmental goals.” The responsibilities established by this order include: a) the evaluation and control of agencies’ plans and programs to protect and enhance the environment; b) development of procedures to ensure timely public information and public participation; and c) the exchange of information regarding environmental problems and control methods. This order also outlines the responsibilities of the Council on Environmental Quality.

The implementation of this Order by DOT and, in particular, FHWA and FTA is reflected in the regulations governing environmental impact and related procedures (23 CFR Part 771 and 49 CFR Part 622) and would be affected by the current effort to revise these regulations. This Executive Order is listed in Appendix A of the current FHWA Technical Advisory but, due to the broad nature of this Order, no specific reference has been provided in the Technical Advisory or UMTA Draft Circular.

For further information, please see the following websites:

NARA Executive Orders
www.nara.gov/fedreg/eo.html#top

Executive Order 12088 ‑ Federal Compliance with Pollution Control Standards 

Executive Order 12088 of October 13, 1978 seeks to ensure federal compliance with applicable pollution control standards. As established by this order, the Secretary of Transportation is responsible for ensuring that all necessary actions are taken for the prevention, control, and abatement of environmental pollution with respect to activities under the control of DOT. The Secretary of DOT is also responsible for compliance with applicable pollution control standards, including those established pursuant to the Clean Water Act, the Clean Air Act and the Noise Control Act of 1972, among others.

This Executive Order is not referenced or addressed in the current FHWA Technical Advisory, or UMTA Draft Circular.

For further information, please see the following websites:

NARA Executive Orders
www.nara.gov/fedreg/eo.html#top

Executive Order 12372 ‑ Intergovernmental Review of Federal Programs 

Executive Order 12372 of July 14, 1982 revokes the former A‑95 intergovernmental review process and places greater reliance on state and local processes for review and coordination of proposed federal financial assistance and direct federal development. Federal agencies are directed to: 1) use the state process to determine official views of state and local elected officials: 2) communicate with state and local officials as early as possible in the planning process: 3) make efforts to accommodate state and local elected officials’ concerns; 4) allow the states to simplify and consolidate existing federally required state plan submissions; 5) seek multi‑state coordination where interstate areas are affected; and 6) discourage the reauthorization or creation of planning organizations which are not adequately representative of, or accountable to, state or local elected officials.

This Executive Order is not referenced or addressed in the current FHWA Technical Advisory or UMTA Draft Circular.

For further information, please see the following websites:

NARA Executive Orders
www.nara.gov/fedreg/eo.html#top

Executive Order 13148 - Greening the Government Through Leadership in Environmental Management

The purpose of Executive Order 13148 of April 21, 2000 is to ensure that Federal agencies take all necessary actions to integrate environmental accountability into day-to-day agency decisionmaking and long-term planning processes, across all agency missions, activities, and functions. Environmental management considerations must be a fundamental and integral component of Federal Government policies, operations, planning, and management. Federal agencies are required to develop and implement environmental management systems to ensure the support of environmental leadership programs, policies, and procedures and environmental compliance audit programs and policies that emphasize pollution prevention as a means to both achieve and maintain environmental compliance.

This Executive Order is not referenced or addressed in the current FHWA Technical Advisory or UMTA Draft Circular.

For further information, please see the following websites:

NARA Executive Orders
www.nara.gov/fedreg/eo.html#top

Cornerstone Materials - Transportation

Transportation Equity Act for the 21st Century  (PL 105-178)

The Transportation Equity Act for the 21st Century (TEA-21) was signed into law by President Clinton on June 9, 1998, authorizing highway, highway safety, transit and other surface transportation programs for the next 6 years. Building upon the foundation of the Intermodal Surface Transportation Efficiency Act of 1991 (ISTEA), TEA-21 combines current programs with new transportation, safety and environmental initiatives.

Important elements of TEA-21 include:  the assurance of a guaranteed level of Federal funds for surface transportation through FY 2003; strengthening of DOT safety programs; continuation of the program structure established for highways and transit under the ISTEA, including flexibility in the use of funds, emphasis on environmental improvement measures and focus on a strong planning process; further funding for the Congestion Mitigation and Air Quality and Transportation Enhancement programs; bicycle transportation and pedestrian walkways, trails and Scenic Byways; strengthened planning provisions and an expanded focus on environmental streamlining, which stresses the need for early interagency coordination and concurrent reviews. 

Transit initiatives include the Rural Transportation Accessibility Incentive Program, the Clean Fuels Program, and expanded funding for capital projects.  New programs such as Border Infrastructure, Transportation Infrastructure Finance and Innovation, and Access to Jobs target special areas of national interest and concern. TEA-21 also extends Intelligent Transportation Systems research efforts. 

Finally, TEA-21 directs the Secretary of Transportation to eliminate the Major Investment Study as a separate requirement, and to promulgate regulations to integrate the requirement as part of the analyses required under the planning provisions of Title 23 (Highways) and Chapter 53 of Title 49 (Mass Transportation) of the United States Code (USC), and the National Environmental Policy Act (NEPA) for Federal-aid highway and transit projects.

As the FHWA Technical Advisory and UMTA Draft Circular both pre-date TEA-21, this legislation will be addressed in the proposed guidance document.

For further information, please see the following website:

Department of Transportation TEA-21
www.fhwa.dot.gov/tea21/index.htm

National Highway System Designation Act of 1995  (PL 104‑59)

The National Highway System (NHS) Designation Act satisfies certain requirements of ISTEA and clarifies many other transportation‑related requirements. This Act designates the NHS, which consists of 160,955 miles of highway including the Interstate System and other roads important to the Nation’s economy, defense and mobility. This Act authorizes and allocates transportation‑related funding and establishes innovative financing programs, repeals certain safety requirements, requires other safety measures and provides safety‑related authorizations.

The Transportation Equity Act for the 21st Century (TEA-21) provides additional funding for improvements to roads on the NHS, including the Interstate System and designated connections to major intermodal terminals. Funds may also be used for transit improvements in NHS corridors under certain circumstances. TEA-21 also expands NHS eligibility to include the following: natural habitat mitigation, publicly-owned intra-city and inter-city bus terminals and infrastructure-based intelligent transportation system capital improvements.

Several sections of this Act have a potential bearing on the revised guidance document and the preparation of NEPA documents for FHWA funded or approved projects. Section 305 of this Act amends and clarifies portions of ISTEA and the CAAA regarding the applicability of transportation conformity requirements. Section 305 confirms that the transportation conformity requirements apply only to areas designated as “nonattainment” and to areas that have been redesignated as attainment but are still subject to maintenance plan requirements. Section 305 also clarifies that nonattainment areas are required only to conduct a conformity analysis for those specific transportation‑related pollutants for which the area is designated nonattainment. Section 303 of this Act requires states to conduct a life‑cycle cost analysis for each usable segment of the NHS costing $25 million or more, and requires value engineering analysis for any projects on the NHS costing $25 million or more. 

The NHS Designation Act of 1995 also contains provisions for streamlining the implementation of transportation enhancements. Section 316 provides for an advance payment option, directs the Secretary to establish environmental categorical exclusions for enhancements, and mandates a nationwide programmatic memorandum of agreement on historic preservation issues. This programmatic agreement was signed on May 1, 1997 by FHWA, the Advisory Council on Historic Preservation and the National Conference of State Historic Preservation Officers and offers State DOTs a framework for reducing project review, consultation, and processing time. Section 315 of the NHS Act clarified the role of conservation organizations in buying land that is subsequently used in a transportation enhancement project, and Section 323 allowed for the crediting of private cash and in-kind contributions toward the non-Federal share on all projects. 

Since both the current FHWA Technical Advisory and the UMTA Draft Circular pre‑date the NHS Designation Act of 1995, the provisions discussed above are not addressed in the current documents but require consideration for the revised guidance document.

For further information, please see the following websites:

FHWA Intermodal and Statewide Programs

www.fhwa.dot.gov/hep10/nhs/index.html.

FHWA Legislation and Regulations


www.fhwa.dot.gov/legsregs/legislat.html

United States Code




uscode.house.gov/usc.htm.

Intermodal Surface Transportation Efficiency Act of 1991 (23 USC, 49 USC, PL 102-240)

Note: Many programs and other elements of ISTEA were revised by the Transportation Equity Act for the 21st Century (TEA-21) of 1998. Please see the separate section on TEA-21 for further information.

The Intermodal Surface Transportation Efficiency Act of 1991 encompasses highways and highway safety, mass transit, motor carriers, transportation research, and authorizations. Title I, Surface Transportation, relates mainly to highways and the programs administered by the FHWA, and Title III, Federal Transit Act Amendments of 1991, has the most importance with regard to the FHWA Technical Advisory, UMTA Circular and NEPA compliance. In addition to establishing and reorganizing various funding programs for transportation projects, Titles I and III also establish metropolitan and statewide comprehensive transportation planning processes with an emphasis on integrating transportation planning and air quality goals. Specific requirements and restrictions are provided for Transportation Management Areas (TMAs) and areas classified as ozone and carbon monoxide nonattainment areas. ISTEA also created the Congestion Mitigation and Air Quality Improvement (CMAQ) program to direct funds to projects and programs in certain nonattainment areas. In addition, ISTEA requires DOT to develop erosion control guidelines for States to follow when carrying out Federal‑aid construction projects.

Since they pre-date ISTEA, neither the current FHWA Technical Advisory, nor the UMTA Draft Circular reflect the planning processes mandated by ISTEA and the specific limitations placed on projects located in classified nonattainment areas. The revised guidance document will incorporate a reference to ISTEA, however, the promulgation of new regulations pursuant to TEA-21 could supersede some of the requirements included in this Act. Therefore the revised guidance document should address and incorporate, as appropriate, any new requirements and regulations promulgated by that time.

For further information, please see the following websites:

FHWA ISTEA Summary
www.fhwa.dot.gov/environment/dotistea.pdf.

23 CFR Part 771  Environmental Impact and Related Procedures

49 CFR Part 622  Environmental Impact and Related Procedures

These regulations, the primary focus of the current FHWA Technical Advisory and UMTA Draft Circular, provide the policies and procedures of FHWA and FTA for the implementation of NEPA and the corresponding CEQ regulations (23 CFR Parts 1500 through 1508). 

These regulations are the subject of a May 25, 2000 Notice of Proposed Rulemaking (NPRM) for NEPA and Related Procedures for Transportation Decisionmaking, Protection of Public Parks, Wildlife and Waterfowl Refuges, and Historic Sites. The purpose of the NPRM is to update the NEPA implementing regulation for projects funded or approved by the FHWA and FTA. The current regulation, issued in 1987, does not reflect recent changes in legislation, most notably the Transportation Equity Act for the 21st Century (TEA-21). Under this proposed rulemaking, the FHWA/FTA regulations for implementing NEPA would be redesignated and revised to further emphasize using the NEPA process to foster decisionmaking in an effective and timely manner. The deadline for public comments on the NPRM was September 23, 2000, and public comments received are under review.

In addition to revising the NEPA implementing regulations, a related package of non-regulatory guidance materials is in preparation by FHWA and FTA. This guidance package is aimed at consolidating and updating the two documents which provide guidance on the implementation of the National Environmental Policy Act and Section 4(f) of the Department of Transportation Act for highway and transit projects, FHWA’s Technical Advisory 6640.8A (1987), Guidelines on Preparing and Processing Environmental and Section 4(f) Documents and FTA’s (formerly UMTA) Draft Circular 5620.1A (1991), Guidelines for the Environmental Protection Process.  The proposed guidance package will encompass all legislative, regulatory and procedural changes that have occurred since the previous guidance was issued.

For further information, please see the following websites:

FHWA NPRM text




www.fhwa.dot.gov

FHWA Environment program


www.fhwa.dot.gov/environment/genrlenv.htm

FHWA ReNEPA “community of practice” site
nepa.fhwa.dot.gov

NARA/GPO 23 CFR 771
www.access.gpo.gov/nara/cfr/waisidx_00/23cfr771_00.html

NARA/GPO 49 CFR 622
www.access.gpo.gov/nara/cfr/waisidx_99/49cfr622_99.html

23 CFR Part 450  Planning Assistance and Standards

49 CFR Part 613  Planning Assistance and Standards

On May 25, 2000 FHWA and FTA issued a Notice of Proposed Rulemaking (NPRM) for Statewide Transportation Planning and Metropolitan Transportation Planning to propose revisions to the regulations governing the development of transportation plans and programs for urbanized (metropolitan) areas and statewide transportation plans and programs. Statutory changes made by TEA-21 require revisions to 23 CFR Part 450 and 49 CFR Part 613 regulations dealing with metropolitan and statewide planning. The proposed regulatory language also addresses the implementation of Executive Order 12898 regarding Environmental Justice. Further, TEA-21 directs the Secretary of Transportation to eliminate the Major Investment Study as a separate requirement, and to promulgate regulations to integrate the requirement as part of the analyses required under the planning provisions of Title 23 (Highways) and Chapter 53 of Title 49 (Mass Transportation) of the United States Code (USC), and the National Environmental Policy Act (NEPA) for Federal-aid highway and transit projects. The deadline for public comments on the proposed rule is September 23, 2000.

The proposed revisions would make existing regulatory language consistent with current statutory requirements. These changes are being proposed concurrently with revisions to NEPA regulations and related procedures since the two rules are linked in terms of their working relationship. Both the statewide and metropolitan planning rule and the NEPA and transportation decisionmaking rules would be moved to new parts in the Code of Federal Regulations: 1410 and 1420, respectively, in order to underscore the integrated nature of transportation planning and the NEPA process. 

The existing regulations issued in 1993, in response to ISTEA, implement the provisions of ISTEA regarding statewide and metropolitan transportation planning for highway and transit projects. The sections on Statewide Transportation Planning implement 23 USC 135, which requires each state to carry out a continuing, comprehensive, and intermodal statewide transportation planning process, including development of a statewide transportation plan and transportation improvement program. The sections on Metropolitan Transportation Planning and Programming implement 23 USC 134, which requires designation of a Metropolitan Planning Organization (MPO) and comprehensive transportation planning for each urbanized area. By establishing specific requirements for nonattainment and maintenance areas, these regulations serve to link the transportation planning process and transportation improvement plans to the State Implementation Plans (SIP) for achieving air quality goals. Both 23 CFR Part 450 and 49 CFR Part 613 would be revised by the proposed changes.

The current FHWA Technical Advisory and UMTA Draft Circular both pre‑date ISTEA and these regulations. Although the current Technical Advisory references 23 USC 134 and the statewide planning process (Section V.D.), this section of the U.S. Code was amended by ISTEA. The UMTA Draft Circular does not reference 23 USC 134 and the statewide planning process. 

For further information, please see the following websites:

FHWA NPRM text


www.fhwa.dot.gov

DOT Guide to Metropolitan Transportation Planning Under ISTEA 


www.fta.dot.gov/library/planning/MTPISTEA/424MTP.html

NARA/GPO 23 CFR Part 450
www.access.gpo.gov/nara/cfr/waisidx_00/23cfr450_00.html

NARA/GPO 49 CFR Part 613
www.access.gpo.gov/nara/cfr/waisidx_99/49cfr613_99.html

National Memorandum of Understanding on Environmental Streamlining

The purpose of this MOU (July 1999) is to improve the coordination of the environmental review process to expedite Federal highway and transit projects, in accordance with Section 1309 of the Transportation Equity Act for the 21st Century (TEA-21).  The Federal agencies signing the MOA have agreed to streamline environmental review processes in accordance with TEA-21 and other relevant environmental statutes. Elements of this MOU include the use of solutions such as programmatic agreements to reduce unnecessary project delays, application of the necessary technical and financial resources to identify and resolve issues early, an emphasis on the use of concurrent review of plans and projects, the development of  national procedures for dispute resolution, the establishment of goals, performance measures, benchmarks to evaluate transportation and environmental decision making,  and public participation throughout the environmental review process.

Signatories to the National Memorandum of Understanding on Environmental Streamlining are the Department of Transportation, Army Corps of Engineers, Department of the Interior, Environmental Protection Agency, Department of Commerce, Advisory Council on Historic Preservation, and Department of Agriculture.

For further information, please see the following websites:

DOT Environmental Streamlining (includes MOU) 
www.fhwa.dot.gov/environment/strmlng.htm.

Nationwide Programmatic Agreement for Transportation Enhancement Activities 

Pursuant to Section 316(2) of the National Highway System Designation Act of 1995, this programmatic agreement was signed (May 1, 1997) by FHWA, Advisory Council on Historic Preservation and the National Conference of State Historic Preservation Officers (SHPO). The agreement offers State DOTs a framework for reducing project review, consultation, and processing time. The agreement also simplifies the historic preservation review process by encouraging local coordination and public participation, and permits the SHPO and the State DOT to exercise judgment in weighing the benefits of the project against minor, but measurable, adverse changes to historic qualities. 

For further information, please see the following websites:

FHWA Transportation Enhancements

www.fhwa.dot.gov/environment/TE.htm

National Transportation Enhancements Clearinghouse

www.enhancements.org

FHWA Environmental Guidebook (includes text of programmatic agreement)

www.fhwa.dot.gov/environment/guidebook/chapters/v2ch17.htm

DOT Order  5610.1C  Procedures for Considering Environmental Impacts 

This Order (May 31, 1979) implements the mandate of NEPA, as defined and elaborated upon by the CEQ regulations, within the programs of the Department of Transportation. The Order supplements the CEQ regulations by applying them to DOT programs, and provides instructions for implementation of relevant environmental laws and executive orders in addition to NEPA. The environmental process established by this Order is intended to implement the Department’s policy objective of one-stop environmental processing. The FHWA Technical Advisory lists this Order in its appendix on environmental laws and related statutes, but makes no other reference to it. The UMTA Draft Circular does not mention this Order.

For further information, please see the following website:

U.S. Coast Guard (DOT Orders)
www.uscg.mil/systems/gse/dotorfra.htm

DOT Order 5301.1  DOT Programs, Policies and Procedures Affecting American Indians, Alaska Natives, and Tribes

The purpose of this Order (November 16, 1999, is to ensure that programs, policies and procedures of the DOT are responsive to the needs and concerns of American Indians, Alaska Natives and Tribes. Among a number of broad recommendations for ensuring this responsiveness, DOT components are directed to assess the impact of DOT activities on tribal resources and ensure that tribal interests are considered before DOT takes action; respond effectively to transportation concerns related to environmental justice and other environmental matters; avoid infringing on tribal lands and to accommodate access to and ceremonial use of sacred sites and ancestral burial grounds on Federal and Tribal lands; and, stress the importance of tribal involvement in transportation planning and decisionmaking.

For further information, please see the following website:

FHWA Environmental Guidebook
www.fhwa.dot.gov/environment/guidebook/vol2/5301.1.pdf

Individual Rights

Title VI of the Civil Rights Act of 1964  (42 USC 2000d, et seq.)

Title VI of the Civil Rights Act of 1964, as amended (Title VI), prohibits discrimination on the basis of race, color or national origin in any program or activity receiving Federal financial assistance. Title VI confers primary responsibility for the enforcement of its provisions on those Federal agencies extending financial assistance to the program or activity. Title VI is implemented for all USDOT programs by the provisions of 49 CFR Part 21, and specifically for FHWA by 23 CFR Part 200. The FTA Nondiscrimination Statute (49 USC 5332) also provides protection from discrimination in mass transportation programs or activities receiving Federal financial assistance. Further detail on these laws and regulations is provided below. FHWA and FTA have issued a memorandum entitled Implementing Title VI Requirements in Metropolitan and Statewide Planning (October 7, 1999) which clarifies how agency field offices may ensure that environmental justice is considered during current and future planning certification reviews. For further information on environmental justice, please see the entry under Communities and Community Resources, below.  

For further information, please see the following websites:

United States Code



uscode.house.gov/usc.htm.

FHWA Title VI Overview


www.fhwa.dot.gov/environment/title_vi.htm

FHWA / FTA Environmental Justice page
www.fhwa.dot.gov/environment/ej2.htm

FHWA Environmental Guidebook

www.fhwa.dot.gov/environment/guidebook/chapters/v2ch16.htm

Text of Implementing Title VI Requirements in Metropolitan and Statewide Planning

www.fhwa.dot.gov/environment/ejustice/ej-10-7.htm

23 CFR Part 200  Title VI Program and Related Statutes - Implementation Procedures  

These regulations provide guidelines for implementing FHWA’s compliance program under Title VI of the Civil Rights Act of 1964 and related civil rights laws and regulations, and for conducting Title VI program compliance reviews relative to the Federal-aid highway program. The provisions of this part are applicable to all elements of FHWA and provide requirements and guidelines for State highway agencies to implement the Title VI Program requirements. 

Programs and activities subject to this part include any highway, project, or activity for the provision of services, financial aid, or other benefits to individuals, including education or training, work opportunities, health, welfare, rehabilitation, housing, or other services, whether provided directly by the recipient of Federal financial assistance or provided by others through contracts or other arrangements with the recipient. As defined under 23 CFR Part 200, “Recipient” includes, any political subdivision such as States, or any public or private agency, institution, or organization, or any individual, to whom Federal assistance is extended, either directly or through another recipient, for any program. The term recipient does not include any ultimate beneficiary under any such program. “Federal assistance” includes grants and loans of Federal funds; the grant or donation of Federal property and interests in property; the detail of Federal personnel; the sale, lease, and/or permission to use Federal property or any interest in such property; and, any Federal agreement, arrangement, or other contract which has, as one of its purposes, the provision of assistance. 

The related civil rights laws and regulations covered by 23 CFR Part 200 include:

· Title VI of the Civil Rights Act of 1964, 42 USC 2000d-d4 (49 CFR part 21; DOT Order 1050.2; Executive Order 11764; 28 CFR 50.3); 

· Uniform Relocation Assistance and Real Property Acquisition Policies Act of 1970 (42 USC 4601-4655) (49 CFR part 25; Pub. L. 91-646); 

· Title VIII of the Civil Rights Act of 1968, amended 1974 (42 USC 3601- 3619); 

· 23 USC 109(h), economic, social, and environmental effects of highways;

· 23 USC 324, Prohibition of discrimination on the basis of sex;

· Subsequent Federal-Aid Highway Acts and related statutes.

Pursuant to Section 200.9 and in accordance with Title VI of the Civil Rights Act of 1964 and Section 162a of the Federal-Aid Highway Act of 1973 (section 324, title 23 USC), State highway agencies must provide assurances no person be excluded from participation in, be denied the benefits of, or be otherwise subjected to discrimination under any program or activity for which the recipient receives Federal assistance from the Department of Transportation, including the Federal Highway Administration. States must further establish a civil rights unit, designate a coordinator thereof, provide adequate resources necessary for its function, develop procedures for processing and disposition of Title VI and Title VIII complaints and for the annual review of program areas and recipients of Federal assistance under their jurisdiction.

For further information, please see the following websites:

NARA/GPO 23 CFR Part 2000
www.access.gpo.gov/nara/cfr/waisidx_00/23cfr200_00.html

49 CFR Part 21  Nondiscrimination in Federally-Assisted Programs of the Department of Transportation 

These regulations implement the provisions of Title VI of the Civil Rights Act of 1964 specifically for programs, activities or facilities receiving Federal financial assistance from the Department of Transportation. These regulations apply to any program for which Federal financial assistance is authorized under a law administered by the Department, including money paid, property transferred, or other Federal financial assistance extended under any such program. 

For further information, please see the following websites:

NARA/GPO 49 CFR Part 21

www.access.gpo.gov/nara/cfr/waisidx_99/49cfr21_99.html

Nondiscrimination - Mass Transportation  (49 USC 5332)


This law states that persons may not be excluded from participating in, denied a benefit of, or be discriminated against under any project, program, or activity receiving Federal financial assistance because of race, color, creed, national origin, sex, or age. In the event of non-compliance, the Secretary of Transportation has the authority to deny further financial assistance to the recipient, refer the matter to the Attorney General with a recommendation that a civil action be brought, proceed under title VI of the Civil Rights Act of 1964, and take any other action provided by law. The Attorney General may bring a civil action if it is believed that a recipient is engaged in a pattern or practice in violation of this section.

For further information, please see the following websites:

United States Code

uscode.house.gov/usc.htm.

Prohibition of discrimination on the basis of sex  (23 USC 324)

This statute states that no person shall be, on the ground of sex, excluded from participation in, be denied the benefits of, or be subjected to discrimination under any program or activity receiving Federal assistance under this section. This provision is to be enforced through agency provisions and rules similar to those already established, with respect to racial and other discrimination, under Title VI of the Civil Rights Act of 1964. 

For further information, please see the following websites:

United States Code

uscode.house.gov/usc.htm.

Uniform Relocation Assistance and Real Property Acquisition Policies Act of 1970  (42 USC 4601 et seq.)

The Uniform Relocation Assistance and Real Property Acquisition Policies Act along with the Uniform Relocation Act Amendments of 1987 establish federal policies and procedures regarding the relocation of homeowners and tenants and the purchase of property when needed for federal and federally assisted programs, including highway and transit projects. This Act establishes procedures regarding notifications, relocation assistance advisory services, replacement housing, moving costs and other administrative processes. Relocation assistance must be provided in a manner that satisfies the requirements of Title VI of the Civil Rights Act of 1964 (42 USC 2000d et seq.), Title VIII of the Civil Rights Act of 1968 (42 USC 3601 et seq.), and Executive Order 11063 as amended by Executive Order 12259. Regulations implementing this statute are found at 49 CFR Part 24.

The current FHWA Technical Advisory addresses relocation impacts and includes a reference to this Act in Section V.G.4. This Act, along with Title VI of the Civil Rights Act of 1964, is also referenced in Appendix A of the Technical Advisory. The UMTA Draft Circular notes the need for compliance with the Act in its section on Land Acquisition and Displacement.

For further information, please see the following websites:

United States Code



uscode.house.gov/usc.htm.

FHWA Real Estate (49 CFR Part 24)

www.fhwa.dot.gov/realestate/49cfr.htm

FHWA Real Estate Relocation Q & A
www.fhwa.dot.gov/realestate/qartab2.htm

FHWA Real Estate Project Development
www.fhwa.dot.gov/realestate/RELASST.PDF

Americans with Disabilities Act  (42 USC 12101)

The Americans with Disabilities Act (ADA) prohibits disability-based discrimination in employment, State and local government, public accommodations, commercial facilities, transportation, and telecommunications. An individual with a disability is defined by the ADA as a person who has a physical or mental impairment that substantially limits one or more major life activities, a person who has a history or record of such an impairment, or a person who is perceived by others as having such an impairment. The ADA does not specifically name all of the impairments that are covered. Transportation-relevant titles of ADA include Title II, State and Local Government Activities and Title III, Public Accommodations.

Title II covers all activities of State and local governments regardless of the government entity’s size or receipt of Federal funding. Title II requires that State and local governments give people with disabilities an equal opportunity to benefit from all of their programs, services, and activities. The transportation provisions of title II cover public transportation services, such as city buses and public rail transit (e.g. subways, commuter rails, Amtrak). Public transportation authorities may not discriminate against people with disabilities in the provision of their services, must comply with requirements for accessibility in newly purchased vehicles, used and remanufactured buses, and, unless it would result in an undue burden, provide paratransit where they operate fixed-route bus or rail systems. 

State and local governments are also required to follow specific architectural standards in the new construction and alteration of their buildings, must relocate programs or otherwise provide access in inaccessible older buildings, make reasonable modifications to policies, practices, and procedures where necessary to avoid discrimination, unless they can demonstrate that doing so would fundamentally alter the nature of the service, program, or activity being provided, and communicate effectively with people who have hearing, vision, or speech disabilities.

Transportation services and facilities provided by private entities are covered by Title III. Such “public accommodations” must comply with basic nondiscrimination requirements that prohibit exclusion, segregation, and unequal treatment. They also must comply with specific requirements related to architectural standards for new and altered buildings; reasonable modifications to policies, practices, and procedures; effective communication with people with hearing, vision, or speech disabilities; and other access requirements. Additionally, public accommodations must remove barriers in existing buildings where feasible.

For further information, please see the following websites:

United States Code


uscode.house.gov/usc.htm.

DOT Accessibility 


www.dot.gov/accessibility

FTA Office of Civil Rights

www.fta.dot.gov/office/civrights/index.html

U.S. Department of Justice ADA 
www.usdoj.gov/crt/ada/adahom1.htm

Relocation Requirements (49 USC 5324)
This statute mandates that Secretary of Transportation provide financial assistance to a project only if the Secretary decides that an adequate relocation program is being carried out for families displaced by a project; and an equal number of decent, safe, and sanitary dwellings are being, or will be, provided to those families in the same area or in another area generally not less desirable for public utilities and public and commercial facilities, at rents or prices within the financial means of those families, and with reasonable access to their places of employment.

For further information, please see the following websites:

United States Code



uscode.house.gov/usc.htm.

FHWA Real Estate Project Development
www.fhwa.dot.gov/realestate/pdg.htm

Public Hearing Requirements (23 USC 128)
This statute requires States pursuing a Federal-aid highway project to certify to the Secretary of Transportation that they have held public hearing(s) on the project at a convenient location (or have afforded the opportunity for such hearing(s)), and have considered the economic and social effects of the project, its impact on the environment, and its consistency with the goals and objectives of the affected community. Such certification shall include a report discussing the consideration given to economic, social, environmental and other effects of the plan or highway location or design, the various alternatives which were raised during the hearing or which were otherwise considered, and a copy of the hearing transcript.

For further information, please see the following websites:

United States Code



uscode.house.gov/usc.htm.

Public Hearing Requirements (49 USC 5323(b))
This statute mandates that applicants for mass transportation project financial assistance under this chapter certify that they have provided an adequate opportunity for a public hearing with adequate prior notice, and have held that hearing unless no one with a significant economic, social, or environmental interest requested one. The applicant must certify that they have considered the economic, social, and environmental effects of the project, and found that the project is consistent with official plans for developing the affected urban area. Public hearing notices pursuant to these requirements must include a concise description of the proposed project and shall be published in a newspaper of general circulation in the geographic area the project will serve. If a hearing is held, a copy of the hearing transcript shall be submitted with the application for financial assistance.

For further information, please see the following websites:

United States Code

uscode.house.gov/usc.htm.

Communities and Community Resources

Executive Order 12898 - Federal Actions to Address Environmental Justice in Minority Populations and Low Income Populations

Executive Order 12898 (February 11, 1994) (as amended by Executive Order 12948) (January 30, 1995) focuses the attention of Federal agencies on the human health and environmental conditions in minority and low‑income communities. The purpose of this order is to ensure that “each Federal agency shall make achieving environmental justice part of its mission by identifying and addressing, as appropriate, disproportionately high and adverse human health or environmental effects of its programs, policies, and activities on minority populations and low‑income populations...” This order requires federal agencies to adopt strategies to address environmental justice concerns within the context of agency operations and programs. Particular emphasis is placed on achieving greater public participation from minority communities and low‑income communities. EPA’s Office of Environmental Justice offers the following definition of environmental justice:

“The fair treatment and meaningful involvement of all people regardless of race, color, national origin, or income with respect to the development, implementation, and enforcement of environmental laws, regulations, and policies. Fair treatment means that no group of people, including racial, ethnic, or socioeconomic group should bear a disproportionate share of the negative environmental consequences resulting .from industrial, municipal, and commercial operations or the execution of federal, state, local and tribal programs and policies.”
A Presidential Memorandum (February 11, 1994) accompanying Executive Order 12898 emphasized that existing laws, including NEPA, provide opportunities for federal agencies to address environmental hazards in minority and low income communities. This Memorandum specified a variety of actions including four that were directed at NEPA related activities, as follows:

1. Each federal agency must analyze environmental effects, including human health, economic, and social effects, of federal actions, including effects on minority communities, and low‑income communities, when such analysis is required by NEPA.

2. Mitigation measures outlined or analyzed in EAs, EISs or Records of Decision (RODs), whenever feasible, should address significant and adverse environmental effects of proposed federal actions on minority communities and low‑income communities.

3. Each federal agency must provide opportunities for community input in the NEPA process, including identifying potential effects and mitigation measures in consultation with affected communities and improving accessibility of public meetings, official documents, and notices to affected communities.

4. 
In reviewing other agencies’ proposed actions under Section 309 of the Clean Air Act, EPA must ensure that the agencies have fully analyzed environmental effects on minority communities and low‑income communities, including human health, social, and economic effects.

The Department of Transportation’s strategy to address environmental justice is detailed in several guidance documents.  The first of these, the DOT Order on Environmental Justice to Address Environmental Justice in Minority Populations (DOT Order 5610.2) (April 1997), summarizes and expands upon the requirements of Executive Order 12898 on Environmental Justice. The Order generally describes the process for incorporating environmental justice principles into all DOT existing programs, policies, and activities.  In December 1998, the FHWA issued FHWA Actions to Address Environmental Justice in Minority Populations and Low-Income Populations (DOT Order 6640.23) that requires the FHWA to implement the principles of the DOT Order 5610.2 and E.O. 12898 by incorporating environmental justice principles in all FHWA programs, policies and activities.  Finally, FHWA and FTA issued a memorandum Implementing Title VI Requirements in Metropolitan and Statewide Planning (October 7, 1999) which clarifies how agency field offices may ensure that environmental justice is considered during current and future planning certification reviews. While Title VI and environmental justice have often been raised during project development, it is important to recognize that the law also applies equally to the processes and products of planning. The appropriate time for FTA and FHWA to ensure compliance with Title VI in the planning process is during the planning certification reviews conducted for the Transportation Management Areas (TMAs) and through the statewide planning finding rendered at approval of the Statewide Transportation Improvement Program (STIP).

The current FHWA Technical Advisory provides guidance regarding the evaluation of social and economic impacts with specific reference to minority and ethnic groups. Low‑income communities, however, are not specifically referenced in the current Technical Advisory. In addition, guidance for the evaluation of social and economic impacts is provided only with regard to the preparation of EISs, however, economic and social effects alone do not trigger an EIS (40 CFR Part 1508.14 ). The current Technical Advisory does not provide guidance with regard to: 1) the definition of minority and low‑income communities; 2) the determination of “disproportionately high and adverse” effects; and 3) additional public participation methods that may be required to ensure greater participation by minority and low‑income communities. Neither the FHWA Technical Advisory nor the UMTA Draft Circular specifically reference and incorporate the requirements of Executive Order 12898 since they pre‑date this Order. 

For further information on Title VI and its implementing regulations, please see the entries under Individual Rights.

The overall DOT strategy for addressing environmental justice as well as the recent DOT and FHWA publications will be reflected in the revised guidance document.

For further information, please see the following websites:

FHWA / FTA Environmental Justice page (includes text of referenced Orders)

www.fhwa.dot.gov/environment/ej2.htm

Department of Transportation Act of 1966 (Section 4(f)) (49 USC 303, 23 USC 138)
Section 4(f) provides protection for certain environmentally significant, publicly owned land areas including parks, wildlife refuges, and waterfowl refuges. Protection is also accorded to all historic sites of national, state or local significance, regardless of ownership. FHWA and FTA may not approve funding for use of such land for a transportation project unless an analysis of alternatives indicates there is no prudent and feasible alternative to the use of the land, and there has been all possible planning to minimize harm to the protected area resulting from such use. FHWA regulations implementing Section 4(f) are found at 23 CFR Part 771.135.

When the provisions of Section 4(f) are triggered due to the presence of historic site(s), consideration must be given to the potential need for a review pursuant to Section 106 of the National Historic Preservation Act (see entry under Cultural Resources and Aesthetics).

On May 25, 2000 FHWA and FTA issued a Notice of Proposed Rulemaking (NPRM) for NEPA and Related Procedures for Transportation Decisionmaking, Protection of Public Parks, Wildlife and Waterfowl Refuges, and Historic Sites.  The NPRM proposes removing the current Section 4(f) procedures from the NEPA rules at 23 CFR Part 771 (FHWA) and 49 CFR Part 622 (FTA), and would establish separate regulations for Section 4(f) at 23 CFR Part 1430 (FHWA) and 49 CFR Part 623 (FTA). While only minor changes to the regulations are proposed, the NPRM notes that FHWA and FTA envision a separate effort in the future to revise and update the Section 4(f) regulations. In tandem with this NPRM, a related package of non-regulatory guidance materials is in preparation by FHWA and FTA. This guidance package is aimed at consolidating and updating the FHWA and FTA guidance documents on the implementation of the NEPA and Section 4(f). 

The current FHWA Technical Advisory includes a detailed discussion of the requirements and procedures regarding Section 4(f) evaluations (Section IX). The UMTA Draft Circular notes the need for compliance with Section 4(f) in the section on Parkland Protection.

Note:  Section 4(f) of the Department of Transportation Act technically was repealed in 1983 when it was codified without substantive change as 49 USC 303; however, the term “Section 4(f)” remains in common use. 

For further information, please see the following websites:

United States Code



uscode.house.gov/usc.htm.

FHWA Environmental Guidebook
www.fhwa.dot.gov/environment/guidebook/chapters/v2ch15.htm

Nationwide Programmatic Section 4(f) Evaluations and Approvals

The FHWA has developed programmatic Section 4(f) evaluations and approvals for various types of highway projects meeting certain applicability criteria.  On August 22, 1983, notice of Programmatic Section 4(f) Evaluation and approval for FHWA Projects that Necessitate the Use of Historic Bridges was published in the Federal Register (48 FR 38139).  This statement defines “use” and the types of projects applicable for programmatic approval following the evaluation of certain alternatives and the documentation of certain findings.  On August 19, 1987, notices of Nationwide Section 4(f) Evaluation and Approval for Federally Aided Highway projects with Minor Involvement With Public Parks, Recreation Lands, and Wildlife and Waterfowl Refuges (52 FR 3116) and Federally Aided Highway Projects with Minor Involvements With Historic Sites (52 FR 3118) were published in the Federal Register. These programmatic evaluations were developed to satisfy the requirements of Section 4(f) for all projects that meet certain applicability criteria.

The current FHWA Technical Advisory and UMTA Draft Circular address in detail the preparation of a Section 4(f) analysis but provide no guidance for determining if a Programmatic Section 4(f) Evaluation and Analysis is applicable.

For further information, please see the following websites:

FHWA Environmental Guidebook 
www.fhwa.dot.gov/environment/guidebook/chapters/v2ch15.htm

Economic, Social, and Environmental Effects of Highways (23 USC 109(h))


This statute directs the Secretary of Transportation to promulgate guidelines (23 CFR 771, see entry under Cornerstone Materials - Transportation) assuring consideration of possible adverse economic, social, and environmental effects in the development of proposed Federal-aid projects. Pursuant to this section, the guidelines must assure that final decisions on projects are made in the best overall public interest and take into consideration the need for fast, safe and efficient transportation, public services, and the costs of eliminating or minimizing such adverse effects. Finally, this section mandates the consideration of the following in the development of projects on the Federal-aid highway system:  air, noise, and water pollution; destruction or disruption of man-made and natural resources, aesthetic values, community cohesion and the availability of public facilities and services; adverse employment effects, and tax and property values losses; injurious displacement of people, businesses and farms; and disruption of desirable community and regional growth.

For further information, please see the following websites:

United States Code


uscode.house.gov/usc.htm.

NARA/GPO 23 CFR 771

www.access.gpo.gov/nara/cfr/waisidx_00/23cfr771_00.html

Economic, Social, and Environmental Effects of Transit (49 USC 5324)
This statute directs the Secretary of Transportation to consult with the Secretaries of Agriculture, Health and Human Services, Housing and Urban Development, and the Interior and the Council on Environmental Quality on projects that may have a substantial impact on the environment. The Secretary must establish that all parties with significant interests on a project have been given an adequate opportunity to present their views. The Secretary must also establish that the project application includes a statement on the environmental impact of the proposal; adverse environmental effects that cannot be avoided; alternatives to the proposal; and irreversible and irretrievable impacts on the environment.


Before approving an application for financial assistance, the Secretary of Transportation must make written findings that an adequate opportunity to present views was given to all
parties; the preservation and enhancement of the environment, and the interest of the  community in which a project is located, were considered; and no adverse environmental  effect is likely to result from the project, or no feasible and prudent alternative to the  effect exists and all reasonable steps have been taken to minimize the effect.

For further information, please see the following websites:

United States Code



uscode.house.gov/usc.htm.

Highway Noise Standards (23 USC 109(i))
This statute directs the Secretary of Transportation to promulgate standards for highway noise levels compatible with different land uses. The Secretary shall not approve plans and specifications for any proposed project on the Federal-aid system for which location approval has not yet been secured unless the Secretary determines that such plans and specifications include adequate measures to implement the appropriate noise level standards. 

For further information, please see the following websites:

United States Code



uscode.house.gov/usc.htm.

Noise Control Act of 1972 (42 USC 4901 et seq.)
The Noise Control Act of 1972 establishes a national policy to “promote an environment for all Americans free from noise that jeopardizes their health or welfare.” The purposes of this Act are to coordinate federal research and activities in noise control, establish noise emission standards for commercial products, and establish noise criteria and noise levels needed to protect the public health and welfare. FHWA regulations regarding noise standards, the analysis of traffic noise impacts and noise abatement for highways are contained in 23 CFR Part 772, Procedures for Abatement of Highway Traffic Noise and Construction Noise (see entry below). FTA’s direction on noise and vibration analyses for mass transportation projects is contained in Transit Noise and Vibration Impact Assessment (USDOT/FTA, April 1995), a comprehensive guidance document for predicting levels of impact and determining the need for mitigation.

The current FHWA Technical Advisory addresses noise impacts in Section V.G.9 and the Noise Control Act of 1972 is listed in Appendix A. No specific reference is given for 23 CFR Part 772. The UMTA Draft Circular does not reference this Act. The revised NEPA guidance package will reference 23 CFR Part 772 and the FTA Guidance Manual.

For further information, please see the following websites:

United States Code

uscode.house.gov/usc.htm

FTA Transit Noise and Vibration Impact Assessment
www.fta.dot.gov/library/reference/95ftabib.html

EPA History Office (referenced guidance is archived)
www.epa.gov/history/collection/aid21.htm

23 CFR Part 772  Procedures for Abatement of Highway Traffic Noise and Construction Noise

The purpose of these regulations is to provide procedures for highway traffic noise prediction, noise abatement criteria, and requirements for informing local officials as mandated by 23 USC 109(i). Pursuant to these regulations, highway agencies are directed to analyze expected traffic noise impacts, evaluate abatement measures to mitigate these impacts, and weigh the benefits and cost of abatement and the overall social, economic and environmental effects of the project. Highway projects developed under this regulation are deemed to be in conformance with the FHWA noise standards.

The FHWA Technical Advisory does not reference 23 CFR Part 772. The proposed guidance document will address these procedures, as applicable. 

For further information on highway noise, please see the following websites:

FHWA Highway Traffic Noise page

www.fhwa.dot.gov/environment/noise.htm

FHWA Environmental Guidebook
www.fhwa.dot.gov/environment/guidebook/chapters/v1ch8.htm

NARA/GPO 23 CFR Part 772
www.access.gpo.gov/nara/cfr/waisidx_00/23cfr772_00.html

Clean Air Act Amendments of 1990 (42 USC 7401 et seq., PL 101-549)
The Clean Air Act Amendments of 1990 (CAAA) significantly amended the Clean Air Act of 1970 (PL 91‑604), placing renewed emphasis on transportation planning in order to attain the national air quality standards. The pertinent sections of this Act with regard to transportation projects and NEPA compliance include: Title I ‑Provisions for Attainment and Maintenance of National Ambient Air Quality Standards; and to a lesser extent Title II ‑ Provisions Relating to Mobile Sources. Congress amended the Clean Air Act in 1990 to address, in part, the persistent failure of urban areas to attain the health‑based national ambient air quality standard (NAAQS) for ozone, having recognized that relatively steady increases in rates of vehicle miles of travel (VMT) were counteracting reductions in the rates of motor vehicle emissions from engine improvements.  Consequently, the CAAA set provisions to rectify the delay in NAAQS attainment and reduce mobile source emissions, specifically requiring time frames to attain standards based on the severity of pollution; quantifiable emissions reductions consistent with the attainment time frames in a state’s air quality improvement plan (state implementation plan or SIP); conformity of federal actions (transportation plans, programs and projects) with the SIP based on a comparison of the transportation emissions estimates for plans, programs and projects with the “emissions budgets” required for attainment in the SIP; and, sanctions for non‑compliance.

On May 14, 1999, the U.S. Court of Appeals for the D.C. Circuit struck down EPA’s 1997 Clean Air Act final rules on National Ambient Air Quality Standards for ozone and fine particulate matter (PM).  The ozone rule limited concentrations to 0.08 ppm over an eight-hour average replacing the 0.12 ppm over a one hour standard. The PM standard placed an annual limit of 15 micrograms/cubic meter and a 24-hour limit of 65 micrograms/cubic meter on concentrations of particulate matter 2.5 micrometers or less in diameter. The U.S. Department of Justice has appealed and the Supreme Court will hear the case shortly. The implementation of the revised standards remains uncertain at this time, pending the Supreme Court’s decision.
With regard to NEPA compliance for projects funded by FHWA and FTA, an important determination is the project’s conformity with the appropriate SIP. Section 176(c) of the CAAA states that no Federal agency shall support, license, permit or provide financial assistance for projects which do not conform to an implementation plan. This section further requires that the EPA establish criteria and procedures for determining the conformity of transportation plans, programs, and projects funded or approved under title 23 USC or the Federal Transit Act with state or federal air quality implementation plans. 

The EPA issued its conformity rule on November 24, 1993 (40 CFR Parts 51 and 93, Air Quality: Transportation Plans, Programs, and Projects; Federal or State Implementation Plan Conformity). The basic purpose of the conformity rule is to ensure that emissions from the transportation system conform with SIP emissions budgets for attaining/maintaining health‑based air quality standards. Specifically, transportation plans, transportation improvement plans (TIPs) and projects cannot create new air quality standard violations; increase the frequency or severity of air quality standard violations; and delay attainment of air quality standards (40 CFR Part 51.428; 40 CFR Part 51.444).

If transportation plans, TIPs and projects do not conform with the emissions projections of the SIP, then they cannot be approved or funded (40 CFR Part 51.428; 23 CFR Part 450.312(d). The conformity rule also requires that FHWA and FTA projects not cause or contribute to any new localized CO or PMl0 violations or increase the severity of any existing CO or PM10 violations in CO and PM10 nonattainment and maintenance areas.

The conformity rule was amended on August 7, 1995 (60 Fed. Reg. 151), November 14, 1995 (60 Fed. Reg. 219) and August 15, 1997 (62 Fed. Reg. 158) as part of EPA and DOT’s effort to streamline the conformity process.

On March 2, 1999 the U.S. Court of Appeals for the D.C. Circuit issued a decision which affected several provisions of the 1997 conformity rule, including the use of submitted emissions budgets, the advancement of grandfathered and non-federal projects during a conformity lapse, and the 120-day grace period after SIP disapprovals. To implement the court decision, EPA issued a guidance memorandum on May 14, 1999 entitled Conformity Guidance on Implementation of March 2, 1999, Conformity Court Decision, and FHWA/FTA issued a guidance memorandum on June 18, 1999 entitled Additional Supplemental Guidance for the Implementation of the Circuit Court Decision Affecting Transportation Conformity. DOT and EPA plan to amend the conformity rule to reflect the court decision soon.

On April 19, 2000 DOT and EPA signed a National Memorandum of Understanding between DOT and EPA on Transportation Conformity, which provides for improved coordination and consultation on conformity issues and SIP transportation provisions,  provides for timely review and comment on transportation and air quality planning documents, establishes a framework for the resolution of outstanding issues before final decisions are made, and provides guidance on the process for advancing transportation control measures (TCMs) during a conformity lapse.

The Federal Highway Administration issued Transportation Conformity Reference Guide on May 11, 2000, and Transportation Conformity: A Basic Guide for State and Local Officials on June 19, 2000.  These documents are intended to facilitate compliance by State and local agencies with the conformity requirements in the Clean Air Act Amendments of 1990, ISTEA and TEA-21.

The current FHWA Technical Advisory provides guidance regarding mesoscale air quality (ozone, hydrocarbons and nitrogen oxides) and microscale air quality (carbon monoxide). However, at the time the current Technical Advisory was developed, conformity was interpreted in the context of transportation control measures (TCMs) rather than emissions budgets or air quality analysis. The UMTA Draft Circular describes the types of projects that necessitate an air quality analysis, and discusses SIP conformity, NAAQS, primary pollutants, air quality modeling, and localized impacts. The revised guidance document will reflect the changes brought about by the CAAA, the court decisions and recent conformity guidance.

For further information, please see the following websites:

United States Code

uscode.house.gov/usc.htm.

FHWA Air Quality

www.fhwa.dot.gov/environment/aq.htm

FHWA Environmental Guidebook
www.fhwa.dot.gov/environment/guidebook/chapters/v1ch1.htm

EPA Transportation Air Quality Center
www.epa.gov/otaq/transp.htm

National Memorandum of Understanding between DOT and EPA on Transportation Conformity


www.fhwa.dot.gov/environment/cnfmou_m.htm

Transportation Conformity: A Basic Guide for State and Local Officials
www.fhwa.dot.gov/environment/conformity/BGuide00.pdf.

Transportation Conformity Reference Guide
www.fhwa.dot.gov/environment/conformity/TransportationConformityReferenceGuide.pdf

Conformity Guidance on Implementation of March 2, 1999, Conformity Court Decision


www.epa.gov/oms/transp/conform/epaguidf.pdf.

Additional Supplemental Guidance for the Implementation of the Circuit Court Decision Affecting Transportation Conformity 


www.fhwa.dot.gov/environment/gdad_add.htm.

National Memorandum of Understanding between DOT and EPA on Transportation Conformity

The purpose of this MOU, signed on April 19, 2000, is to improve coordination and consultation on conformity issues and the key transportation provisions in State Implementation Plans (SIPs), to provide for timely review and comment on transportation and air quality planning documents and to establish a framework for the resolution of outstanding issues before final decisions are made. Regarding conflict resolution, the MOU recognizes the authority of FHWA Divisions and FTA Regions for making conformity determinations, but provides a mechanism for settling disputes between DOT and EPA. 

The MOU also provides guidance on the process for advancing transportation control measures (TCMs) during a conformity lapse.  Noting that TCMs cannot advance during a conformity lapse unless they have already been approved into the SIP by EPA, the MOU directs Metropolitan Planning Organizations to focus on reestablishing plan/TIP conformity while advancing the TCMs which have already been approved in the SIP, if the lapse is estimated to last less than 6 months.

For further information, please see the following websites:

FHWA

www.fhwa.dot.gov/environment/cnfmou_m.htm

Safe Drinking Water Act  (42 USC 300, PL 93‑523, as amended)
The Safe Drinking Water Act requires that sponsors of Federally-assisted projects demonstrate to the Environmental Protection Agency (EPA) that Sole Source Aquifers will not be contaminated to the extent that a significant hazard to public health will result. The Act defines a “sole source aquifer” as one that supplies at least 50 percent of the drinking water for a given aquifer service area, where there are no reasonably available alternative sources should the aquifer become contaminated. 

Section 1428 of the 1986 amendments to the Act (PL 99‑339, June 19, 1986) establishes the Wellhead Protection Program to protect ground waters that supply drinking water to public water supply systems. A wellhead protection area is defined in Section 1428(e) as “the surface and subsurface area surrounding a water well or wellfield, supplying a public water system, through which contaminants are reasonably likely to move toward and reach such water well or wellfield.” The extent of a protection area within a State is determined by State Wellhead Protection Programs approved by the EPA.

The Safe Drinking Water Act (SDWA) Amendments of 1996 (PL 104-182) established state Source Water Assessment Programs [Sections 1453 and 1428(b)]. State assessment programs are required to delineate the boundaries of areas providing source waters for public water systems and identify the origins of regulated and certain unregulated contaminants in the delineated area to determine the susceptibility of public water systems to such contaminants.

The current FHWA Technical Advisory (Section V.G.10) provides guidance regarding the need to coordinate with the EPA and State agencies to identify Sole Source Aquifers and wellhead protection areas and to discuss potential impacts, mitigation, alternatives, and compliance with Section 1424(e) and State Wellhead Protection Programs in EIS documents, but does not mention the requirements for Source Water Assessment Programs. The UMTA Draft Circular does not address the requirements of the Act.

For further information, please see the following websites:

United States Code

uscode.house.gov/usc.htm.

EPA Safewater

www.epa.gov/safewater/protect.html

Urban Park and Recreation Recovery Act of 1978 (16 USC 2501 et seq.)
The Urban Park and Recreation Recovery Act (UPARR) establishes an urban park and recreation recovery program (similar to the Land and Water Conservation Fund) to provide Federal grants for the rehabilitation of critically needed recreation areas and facilities, particularly in urban areas. Similar to Land and Water Conservation Fund properties, land improved or developed with assistance under UPARR is subject to the provisions of Section 6(f) and thus cannot be converted to other than public recreation uses without the approval of the Secretary of the Interior and the assurance that other recreation properties of reasonably equivalent location and usefulness are provided. In addition, properties improved or developed under UPARR are subject to the jurisdiction of Section 4(f) of the Department of Transportation Act concerning the protection of certain public lands.

Neither the FHWA Technical Advisory nor the UMTA Draft Circular reference UPARR or the restrictions regarding properties assisted under this Act. The revised guidance will address the requirements of this Act.

For further information, please see the following websites:

United States Code


uscode.house.gov/usc.htm.

National Park Service UPARR 
www.ncrc.nps.gov/uparr

Farmland Protection Policy Act of 1981 (7 USC 4201 et seq.)
The Farmland Protection Policy Act of 1981 establishes federal policy recognizing the importance of the Nation’s farmland and providing protection for those resources. The stated purpose of this Act is to “minimize the extent to which Federal programs contribute to the unnecessary and irreversible conversion of farmland to nonagricultural uses...” This Act defines prime and unique farmland and requires Federal agencies and departments to identify and take into account the adverse effects of their programs on the preservation of farmland, including the consideration of alternative actions to lessen adverse effects.

The current FHWA Technical Advisory addresses farmland impacts in Section V.G.3 and provides guidance regarding the identification of the various types of farmland, the potential impacts associated with each of the project alternatives, and the efforts to minimize or avoid potential impacts. The UMTA Draft Circular does not discuss impacts to farmlands.

For further information, please see the following websites:

United States Code

uscode.house.gov/usc.htm

USDA Natural Resources Conservation Service
www.nhq.nrcs.usda.gov/OPA/FB96OPA/FPPfact.html

FHWA Agriculture

www.fhwa.dot.gov/environment/ag_land.htm

National Flood Insurance Act of 1968 (42 USC 4001-4127, as amended)
The National Flood Insurance Act, as amended by the Flood Disaster Protection Act of 1973, authorizes the National Flood Insurance Program, which makes Federally-backed flood insurance available in communities that agree to adopt and enforce floodplain management ordinances to reduce future flood damage. The Act encourages State and local governments to restrict the development of land exposed to flood damage, minimize the damage caused by flood losses, and guide the development of proposed future construction away from flood threatened areas; encourages lending institutions to assist in furthering the objectives of the program; encourages Federal interagency cooperation; and, authorizes continuing studies of flood hazards in order to assess the adequacy of the program and its effect on land use requirements.

For further information, please see the following websites:

United States Code



uscode.house.gov/usc.htm

Federal Emergency Management Agency
www.fema.gov/nfip

44 CFR 59-62, 64-68, 70-71, 75-77  Emergency Management and Assistance 

These regulations implement the National Flood Insurance Program. Parts 59-62 describe the program and its conditions; Parts 64-68 discuss eligibility requirements, including land use management criteria, for communities wishing to participate in the program; Part 71 discusses the implementation of relevant sections of the Coastal Barrier Resources Act and Coastal Barrier Improvement Act, as those Acts amend the National Flood Insurance Act of 1968 to deny flood insurance coverage for any new construction or substantial improvement of a structure located in an area identified as being in the Coastal Barrier Resources System; and, Part 75 establishes standards for State self-insurance plans for State-owned structures in certain flood zones.

For further information, please see the following websites:

United States Code



uscode.house.gov/usc.htm

Federal Emergency Management Agency
www.fema.gov/nfip

NARA/GPO 44 CFR

www.access.gpo.gov/nara/cfr/waisidx_99/44cfrv1_99.html

Solid Waste Disposal Act of 1965 (42 USC 6901 et seq.)
The Solid Waste Disposal Act focused on research, demonstrations, and training pertaining to solid waste, and the development of waste management plans. The Solid Waste Disposal Act was comprehensively amended by the Resource Conservation and Recovery Act of 1976 (RCRA) to the extent that it is more commonly called RCRA than its official title. Please see the RCRA section for further information.

Resource Conservation and Recovery Act Of 1976 (42 USC 6901-6992, as amended)
The Resource Conservation and Recovery Act (RCRA) provides for the comprehensive regulation of hazardous waste through the establishment of three programs: solid waste, hazardous waste, and underground storage tanks. 

The solid waste program (RCRA Subtitle D) focuses on State and local governments as the primary planning, regulating, and implementing entities for the management of nonhazardous industrial and household solid waste. The Environmental Protection Agency (EPA) is directed to provide regulations, guidance, policy and information to help States, citizens and industry in dealing with solid waste issues. Subtitle D encourages States to develop comprehensive plans to manage non-hazardous industrial solid waste and municipal solid waste, sets criteria for municipal solid waste landfills and other solid waste disposal facilities, and prohibits the open dumping of solid waste. 

The hazardous waste program (RCRA Subtitle C) establishes a system for controlling hazardous waste from manufacture to disposal (“cradle-to-grave”). Pursuant to RCRA, EPA has adopted regulations that identify the characteristics of hazardous waste subject to the Act and establish lists of specific hazardous wastes to be regulated. The regulations establish certain requirements for generators of hazardous waste including the maintenance of records, use and labeling of appropriate containers, and the implementation of waste reduction and minimization programs. In addition, EPA has adopted performance criteria for facilities that treat, store or dispose (TSD) of hazardous waste, including location, design, construction and operating standards. Facility owners and operators must obtain permits and demonstrate financial responsibility for meeting facility closure and corrective action requirements. RCRA also authorizes inspections of facilities that generate, store, treat, transport, dispose of or otherwise handle hazardous waste. States may, with the approval of EPA, enact a hazardous waste regulatory program in lieu of the federal program as long as the state program is no less stringent than the federal requirements.

The underground storage tank program (RCRA Subtitle I) regulates underground storage tanks (USTs) that contain petroleum or hazardous substances as defined under the Comprehensive Environmental Response, Compensation and Liability Act (see entry below). EPA has developed performance standards for new tanks, upgraded requirements for existing tanks, and issued regulations to prevent, detect and clean up releases at all UST sites. Under Subtitle I, owners of existing USTs must provide information on their tank(s) to the appropriate state or local agency; new USTs must be reported when they are installed, and States are required to maintain inventories on USTs present in the state. UST owners must also meet financial responsibility requirements. States may, with the approval of EPA, enact a UST regulatory program in lieu of the federal program as long as the state program is no less stringent than the federal requirements. 

Federal facilities are required to comply with federal, state and local regulations and requirements on solid and hazardous waste and underground storage tanks to the same extent as private parties. 

RCRA also provides for financial assistance to small communities in planning and constructing environmental facilities, encourages the further development and commercialization of resource recovery technology, and provides for research and development on a variety of waste management and recycling issues.

For further information, please see the following websites:

United States Code


uscode.house.gov/usc.htm

EPA Office of Solid Waste

www.epa.gov/epaoswer/osw/basifact.htm






www.epa.gov/epaoswer/osw/laws-reg.htm

Comprehensive Environmental Response, Compensation, and Liability Act of 1980 (42 USC 9601 et seq., PL 96‑510, as amended)
The Comprehensive Environmental Response, Compensation, and Liability Act (CERCLA) is a comprehensive law pertaining to the identification, documentation and remediation of environmental contamination caused by hazardous substances. CERCLA was significantly amended by the Superfund Amendments and Reauthorization Act (see entry below) of 1986 (PL 99‑499). Section 105 of this Act establishes the procedures by which the National Priorities List of hazardous waste sites is compiled and updated.  

In the absence of any comprehensive Superfund reform bill, stand-alone brownfields legislation is proceeding through Congress; this legislation would authorize grants and loans for assessing and remediating brownfields sites; clarify Superfund liability for landowners, contiguous property owners, and prospective purchasers and make other changes to CERCLA.

The current FHWA Technical Advisory addresses the need for the identification of permitted and unregulated hazardous waste sites during the planning stage for new transportation facilities and provides a reference to CERCLA in Section V .G. 20. The UMTA Draft Circular does not provide guidance with respect to CERCLA.

For further information, please see the following websites:

United States Code

uscode.house.gov/usc.htm

EPA Superfund

www.epa.gov/superfund

Superfund Amendments and Reauthorization Act of 1986  (PL 99‑499)
CERCLA was amended by the Superfund Amendments and Reauthorization Act (SARA) on October 17, 1986. SARA requires Superfund actions to consider standards and requirements found in other State and Federal environmental laws and regulations, and provides for increased State involvement in every phase of the program. SARA increases the focus on hazardous waste-related human health problems, and encourages greater citizen participation in decisionmaking. SARA underlines the use of permanent remedies and innovative treatment technologies in hazardous waste clean up, provides new enforcement authorities and settlement tools, and increases the size of the Superfund trust fund to $8.5 billion.

SARA also required EPA to revise the Hazard Ranking System (HRS) to ensure that it accurately assessed the relative degree of risk to human health and the environment posed by uncontrolled hazardous waste sites that may be placed on the National Priorities List (NPL).

For further information, please see the following websites:

EPA Superfund

www.epa.gov/superfund

Emergency Planning and Community Right to Know Act of 1986  (42 USC 11001-11050)
This Act establishes requirements for Federal, State and local governments and industry regarding emergency planning and “Community Right-to-Know” reporting on hazardous and toxic chemicals. The purpose of the Act is to broaden public knowledge and access to information on the presence of hazardous chemicals in their communities and releases of these chemicals into the environment, and provide for improved planning, chemical safety and the protection of public health and the environment. The Act has four major sections: emergency planning (Section 301-303), emergency release notification (Section 304), community Right-to-Know reporting requirements (Sections 311-312) and toxic chemical release inventory (Section 313). The Act also stipulates civil and administrative penalties for failure to comply with its requirements.

Sections 301-303, Emergency Planning, allow for the development of State and local government emergency response and preparedness capabilities. This section requires States to designate a State Emergency Response Commission (SERC), comprised of environment, natural resources, emergency services, health, occupational safety, and transportation agencies, along with interested public and private sector groups; SERCs designate local emergency planning districts and appoint Local Emergency Planning Committees (LEPC) for each district. The SERC is responsible for supervising and coordinating the activities of the LEPC. These local planning committees include elected state and local officials, police, fire, civil defense, public health professionals, environmental, hospital, transportation officials, facilities representatives, community groups, and the media; the primary responsibility of LEPCs is to develop an emergency response plan to prepare for and respond to potential chemical accidents. 

Section 304, Emergency Notification, requires facilities to immediately notify their LEPCs and SERCs if there is a hazardous substance release in exceedance of certain thresholds. Hazardous substances subject to this requirement are listed at 40 CFR Parts 302 and 355. Pursuant to CERCLA, release of certain substances also triggers the requirements for notification of the National Response Center, which alerts federal responders. 

Sections 311-312, Community Right-To-Know Requirements, detail the reporting requirements mandated by the Act. Generally, facilities must submit material safety data sheets (MSDS) and an emergency and hazardous chemical inventory form to their LEPC, SERC, and local fire department. 

Section 313, Toxic Chemical Release Reporting, requires the Environmental Protection Agency to establish an inventory of routine toxic chemical emissions from certain facilities, to inform the public and government officials about routine releases of toxic chemicals to the environment and assist in research and the development of regulations, guidelines, and standards. The reporting requirement applies to owners and operators of manufacturing facilities that have 10 or more full-time employees and that manufacture, import, process, or otherwise use a listed toxic chemical in excess of specified threshold quantities.

For further information, please see the following websites:

United States Code




uscode.house.gov/usc.htm

EPA Chemical Emergency Preparedness

www.epa.gov/ceppo

FEMA Chemical and Radiological Preparedness
www.fema.gov/pte/carep.htm

National Response Center 



www.nrc.uscg.mil

Executive Order 13061 - American Heritage Rivers

The purpose of Executive Order 13061 of September 11, 1997 is the establishment of the American Heritage Rivers initiative in order to protect and restore rivers and their adjacent communities. The American Heritage Rivers initiative has three objectives: natural resource and environmental protection, economic revitalization, and historic and cultural preservation.  Federal agencies are directed by the President to coordinate Federal plans, functions, programs, and resources to preserve, protect, and restore rivers and their associated resources important to our history, culture, and natural heritage to the extent permitted by law and consistent with their missions and resources. Agencies are required to develop plans to bring increased efficiencies to existing and authorized programs with goals that are supportive of protection and restoration of communities along rivers. No new regulatory authority is created as a result of the American Heritage Rivers initiative and the Federal role will be solely to support community-based efforts to preserve, protect, and restore these rivers and their communities. Communities nominate rivers for participation in the program, and the President designates rivers that meet certain criteria as “American Heritage Rivers.” 

Federal agencies are directed to consult with American Heritage River communities early in the planning stages of Federal actions, take into account the communities' goals and objectives and ensure that actions are compatible with the overall character of these communities. Agencies shall seek to ensure that their help for one community does not adversely affect neighboring communities. Agencies are encouraged to help identify resources in the private and nonprofit sectors to aid revitalization efforts, and to develop partnerships with State, local, and tribal governments and community and nongovernmental organizations. This Executive Order is not referenced or addressed in the current FHWA Technical Advisory or UMTA Draft Circular.

For further information, please see the following websites:

NARA Executive Orders


www.nara.gov/fedreg/eo.html#top

EPA American Heritage Rivers

www.epa.gov/rivers

Cultural Resources and Aesthetics

Department of Transportation Act of 1966  (49 USC 303, 23 USC 138)
Section 4(f) of the Department of Transportation Act provides protection for historic sites of national, state or local significance. Protection is also accorded to certain environmentally significant, publicly owned land areas including parks, wildlife refuges, and waterfowl refuges. For a full discussion of Section 4(f), please see the entry under Communities and Community Resources, above.

Nationwide Programmatic Section 4(f) Evaluations and Approvals

The FHWA has developed programmatic Section 4(f) evaluations and approvals for various types of highway projects meeting certain applicability criteria. For a full discussion of these programmatic agreements, please see the entry under Communities and Community Resources, above.

National Historic Preservation Act of 1966  (16 USC 470f)
The National Historic Preservation Act establishes the Federal Government’s role in historic preservation. Section 110 of the Act sets out the broad historic preservation responsibilities of Federal agencies and is intended to ensure that preservation is fully integrated into the ongoing programs of all Federal agencies. Federal responsibilities include the identification, protection and avoidance of unnecessary damage to historic properties; nomination of historic properties to the National Register; and, the proper preservation, management and maintenance of historic properties under Federal ownership or control. Under Section 110, the costs of preservation activities are considered eligible project costs in all undertakings conducted or assisted by a Federal agency. Guidance for complying with Section 110 is provided in the Secretary of the Interior’s Standards and Guidelines for Federal Agency Historic Preservation Programs Pursuant to the National Historic Preservation Act.

Section 106 of the Act requires Federal agencies to consider the effect of their Federally-funded, assisted or licensed undertakings on any district, site, building, structure, or object that is included in or eligible for inclusion in the National Register of Historic Places and, prior to approval of such undertaking, to afford the Advisory Council on Historic Preservation a reasonable opportunity to comment on the undertaking. Regulations which define the process used by Federal agencies to meet these responsibilities, commonly called the Section 106 process, are found at 36 CFR Part 800 (see below).

When the provisions of Section 106 are triggered, consideration must be given to the potential need for a review pursuant to Section 4(f) of the Department of Transportation Act (49 USC 303 & 23 USC 138) (see entry under Communities and Community Resources).
For further information, please see the following websites:

Advisory Council on Historic Preservation

www.achp.gov

(includes text of the Act)
National Park Service Cultural Resources

www.cr.nps.gov

FHWA Historic and Cultural Resources

www.fhwa.dot.gov/environment/cul_res.htm

FHWA Environmental Guidebook
www.fhwa.dot.gov/environment/guidebook/chapters/v2ch10.htm

For Standards and Guidelines for Federal Agency Historic Preservation Programs Pursuant to the National Historic Preservation Act, please see the National Park Service website:

www2.cr.nps.gov/pad/sec110.htm

36 CFR Part 800  Protection of Historic and Cultural Properties 

These regulations define and establish the Section 106 process regarding the identification of historic properties, the evaluation of potential adverse effects resulting from Federal and Federally-assisted actions, and the coordination of review, comment and consultation between State highway and transit agencies, State Historic Preservation Officers (SHPO), FHWA/FTA, and the Advisory Council on Historic Preservation.

When the provisions of Section 106 are triggered, consideration must be given to the potential need for a review pursuant to Section 4(f) of the Department of Transportation Act (49 USC 303 & 23 USC 138) (see entry under Communities and Community Resources).
On May 18, 1999, the Advisory Council on Historic Preservation published a final rule implementing a revised Section 106 process in its entirety (64 FR 27044-27084). The revised 36 CFR Part 800 regulations significantly modified the Section 106 review process, introducing new streamlining elements while incorporating statutory changes mandated by the October 1992 amendments to the NHPA (PL 102-575).  Among the major revisions in the revised regulation are greater deference to Federal agency-SHPO decisionmaking, more focused Advisory Council involvement, better definition of participants’ roles, the strengthening of Native American roles, better coordination with other reviews, and greater flexibility for Federal agencies in establishing alternate agency procedures. 

The revised rule also encourages early coordination with Section 106 and the requirements of the NEPA. Section 800.8 states “agencies should consider their Section 106 responsibilities as early as possible in the NEPA process, and plan their public participation, analysis and review in such a way that they can meet the purposes and requirements of both statutes in a timely and efficient manner.” An agency may use the process and documentation required for the Environmental Assessment/Finding Of No Significant Impact or an Environmental Impact Statement/Record Of Decision to comply with Section 106 in lieu of previous procedures if the State Historic Preservation Officer (SHPO) and the Council are notified in advance and certain standards are met.

Note:
Due to ongoing litigation challenging the revised Section 106 regulations, it is advisable to check the website of the Advisory Council on Historic Preservation (see below) for updates on the status and applicability of 36 CFR Part 800.

Both the current FHWA Technical Advisory (Section V.G.19) and UMTA Draft Circular (Historic Properties / Archaeological Resources) note the need for compliance with Section 106, but do not reflect the 1999 changes to the regulations at 36 CFR Part 800. Guidance is provided regarding project review by the appropriate State Historic Preservation Officer and the Advisory Council. The FHWA Technical Advisory points out that compliance with Section 106 may still be required for projects which are classified as Categorical Exclusions (Section I.A.). Since resources listed in or eligible for listing in the National Register also require evaluation and approval under Section 4(f) of the Department of Transportation Act, the FHWA Technical Advisory and UMTA Draft Circular provide guidance for such an evaluation as well.

For further information, please see the following websites:

ACHP Working with Section 106


www.achp.gov/work106.html

ACHP Relationship of Section 106 to NEPA

www.achp.gov/relationship.html

ACHP 36 CFR Part 800



www.achp.gov/regs.html

Executive Order 11593 ‑Protection and Enhancement of the Cultural Environment 

Executive Order 11593 of May 13, 1971 furthers the purposes and policies of NEPA, the National Historic Preservation Act of 1966, the Historic Sites Act of 1935 and the Antiquities Act of 1906. This order requires Federal agencies to direct their policies, plans and programs in such a way that Federally owned historic properties are preserved, restored, and maintained, and outlines the responsibilities of Federal agencies regarding the identification, protection and documentation of sites, buildings and districts under federal jurisdiction that may qualify for listing on the National Register of Historic Places. Federal agencies are directed to institute procedures to assure that Federal plans and programs contribute to the preservation and enhancement of non‑federally owned  properties as well. 

Executive Order 11593 is implemented by DOT Order 5650.1 (November 20, 1972), is listed in Appendix A of the current FHWA Technical Advisory, and is referenced in the UMTA Draft Circular.

For further information, please see the following websites:

NARA Executive Orders


www.nara.gov/fedreg/eo.html#top

Economic, Social, and Environmental Effects of Highways (23 USC 109(h))
Economic, Social, and Environmental Effects of Transit (49 USC 5324)
These statutes provide the basis for assuring the full consideration of possible adverse economic, social, and environmental effects in the development of proposed Federally-assisted highway and transit projects. For a full discussion of these statutes, please see Communities and Community Resources, above.

Archaeological and Historic Preservation Act of 1974 (16 USC 469)
This Act provides for the preservation of historical and archeological resources endangered by dam construction and associated activities by Federal agencies or by any Federal permittee. The Act requires that appropriate notice be given by Federal agencies to the Secretary of the Interior before undertaking dam construction or issuing permits; for dams below certain size thresholds, this requirement is only in force if the constructing agency, in its preliminary surveys, finds, or is presented with evidence that historical or archeological materials exist or may be present in the proposed project area. 

If a Federal construction project or federally licensed project, activity, or program may cause destruction of significant scientific, prehistoric, historical, or archeological data, the Federal agency involved must notify the Secretary of the Interior. The Federal agency may request the Secretary to undertake the recovery, protection, and preservation of such data or it may undertake such activities itself. The Act further provides for the survey, recovery, protection, and preservation of scientific, prehistoric, historical, or archeological data should such data be threatened with destruction by any private person, association, or public entity while using Federal financial assistance by loan, grant, or otherwise.

For further information, please see the following websites:

National Park Service (statute)
www2.cr.nps.gov/laws/archpreserv.htm

Archaeological Resources Protection Act of 1979 (16 USC 470aa et seq.)
The purpose of this law is to secure the protection of archaeological resources and sites on public and Indian lands, and to foster increased cooperation and exchange of information between governmental authorities, the professional archaeological community, and private individuals having collections of archaeological resources and data which were obtained before October 31, 1979. The Act contains permit procedures for the excavation of archaeological resources on Federal or Tribal lands and provides for the notification of Indian Tribes if proposed activities may cause harm to certain resources. The Act requires that permits for the excavation of Tribal lands be granted only under Tribal permission, and further allows that Tribes do not need to obtain a permit as required by the Act if there is an existing Tribal law regulating the excavation or removal of archaeological resources on Tribal lands. The Act is implemented by the provisions of 43 CFR Part 7 (see entry).

For further information, please see the following websites:

National Park Service (statute)
www2.cr.nps.gov/laws/archprotect.htm

American Indian Religious Freedom Act of 1978 (42 USC 1996, PL 95-341)
This Act provides for the protection and preservation of the right of American Indian, Eskimo, Aleut, and Native Hawaiians to believe, express, and exercise their traditional religions, including but not limited to access to sites, use and possession of sacred objects, and the freedom to worship through ceremonials and traditional rites. The Act is implemented by the provisions of 43 CFR Part 7 (see entry).
For further information, please see the following websites:

National Park Service (statute)
www2.cr.nps.gov/laws/religious.htm

43 CFR Part 7  Protection of Archaeological Resources 

These regulations implement provisions of the Archaeological Resources Protection Act and American Indian Religious Freedom Act by establishing the uniform definitions, standards, and permit procedures to be followed by Federal land managers in providing protection for archaeological resources located on public and Indian lands. These regulations enable Federal land managers to protect archaeological resources through permits authorizing excavation and/or removal of archaeological resources and civil penalties for unauthorized excavation and/or removal.

For further information, please see the following websites:

National Park Service (regulations)

www.cr.nps.gov/local-law/43cfr7.htm

Act for the Preservation of American Antiquities of 1906 (16 USC 431-433)
This Act provides for fines and imprisonment for any person who appropriates, harms or destroys any historic or prehistoric ruin or monument, or any object of antiquity, on Federal lands. The Act allows the President to designate historic landmarks and historic and prehistoric structures situated on Federal lands to be national monuments. The Act stipulates that permits for the examination of ruins, the excavation of archaeological sites, and the gathering of objects of antiquity upon Federal lands may be granted by the Federal agency with jurisdiction to qualified institutions such as museums, universities, colleges, or other recognized scientific or educational institutions. 

For further information, please see the following websites:

National Park Service (statute)
www.cr.nps.gov/local-law/anti1906.htm

Native American Graves Protection and Repatriation Act of 1990 (25 USC 3001-3013, PL 101-601)

The Native American Graves Protection and Repatriation Act (NAGPRA) provides for the protection of Native American graves and associated objects excavated or discovered on Federal or Tribal lands.  Regulations implementing NAGPRA may be found at 43 CFR Part 10 (see below).

For further information, please see the following websites:

National Park Service NAGPRA
www.cr.nps.gov/nagpra

43 CFR Part 10  Native American Graves Protection and Repatriation Regulations 

These regulations implement the Native American Graves Protection and Repatriation Act of 1990 (NAGPRA), and provide a process for determining the rights of lineal descendants, Indian tribes and Native Hawaiian organizations to certain Native American human remains, funerary objects, sacred objects, or objects of cultural patrimony with which they are affiliated. These regulations aid in the identification and appropriate disposition of such objects that are under Federal possession or control, in the possession or control of any institution, State or local government receiving Federal funds, or excavated intentionally or discovered inadvertently on Federal or tribal lands. These regulations apply to such objects which are indigenous to Alaska, Hawaii, and the continental United States, but not to territories of the United States.

For further information, please see the following websites:

National Park Service NAGPRA
www.cr.nps.gov/nagpra

Historic Bridge Program (23 USC 144(o))
This Section of Title 23 provides for the inventory, retention, rehabilitation, adaptive reuse, and future study of any bridge that is listed on, or eligible for listing on, the National Register of Historic Places. Each State is required to inventory all bridges on and off the Federal-aid system to determine their historic significance. Costs associated with actions to preserve, or reduce the impact of a project the historic integrity of historic bridges shall be eligible as reimbursable project costs if the load capacity and safety features of the bridge are adequate to serve the intended use for the life of the bridge. Under the program, any State which proposes to demolish a historic bridge shall first make the bridge available for donation to a State, locality, or responsible private entity if an agreement is reached to maintain the bridge and its historic significance, and assume all future legal and financial responsibility for the bridge.

For further information, please see the following websites:

United States Code


uscode.house.gov/usc.htm

FHWA Covered Bridge Program
www.fhwa.dot.gov/bridge/covered.htm

Highway Beautification (23 USC 131, 136, 319)
These Sections of Title 23 deal with highway beautification and the Interstate System. Section 131 discusses outdoor advertising, Section 136 deals with junkyards, and Section 319 pertains to landscaping and scenic enhancement, including wildflowers. Regulations implementing this statute may be found at 23 CFR Part 750.

Section 131 and 136 declare that outdoor advertising and junkyards, when adjacent to the Interstate System, be controlled in order to protect public investment, promote the safety and recreational value of public travel, and to preserve natural beauty. This section provides for a reduction in federal-aid funds to any state that has not implemented effective control of outdoor advertising and junkyards, as defined in the section.

Section 319 allows the approval under Federal-aid highway construction of the costs of landscape and roadside development, including publicly owned and controlled rest, recreation and sanitary facilities to accommodate the traveling public, and for the restoration, preservation, and enhancement of scenic beauty adjacent to such highways. The planting of wildflowers is required as part of any landscaping project under this section, however, this requirement may be waived if a State certifies that native wildflowers or seedlings cannot be grown satisfactorily. 

For further information, please see the following websites:

United States Code




uscode.house.gov/usc.htm

FHWA Real Estate Outdoor Advertising Control
www.fhwa.dot.gov/realestate/out_ad.htm

FHWA Transportation Enhancements 

www.fhwa.dot.gov/environment/TE.htm

FHWA 23 CFR Part 750  Highway Beautification
www.fhwa.dot.gov/realestate/23cfr.htm

Executive Order 13061 - American Heritage Rivers   

The purpose of Executive Order 13061(September 11, 1997) is the establishment of the American Heritage Rivers initiative in order to protect and restore rivers and their adjacent communities. For a full discussion of this Executive Order, please see the entry under Communities and Community Resources.

Waters and Water-related Resources

Economic, Social, and Environmental Effects of Highways (23 USC 109(h))
Economic, Social, and Environmental Effects of Transit (49 USC 5324)
These statutes provide the basis for assuring the full consideration of possible adverse economic, social, and environmental effects in the development of proposed Federally-assisted highway and transit projects. For a full discussion of these statutes, please see Communities and Community Resources, above.

Federal Water Pollution Control Act, as amended by the Clean Water Act of 1977  (33 USC 1251-1376, PL 95‑217, as amended)
The first Federal Water Pollution Control Act was passed in 1956. Subsequent amendments included the Water Quality Act of 1965, the Clean Water Restoration Act of 1966, and the Water Quality Improvement Act of 1970. The Federal Water Pollution Control Act Amendments of 1972 (PL 92‑500) replaced these Acts in their entirety. 

The Clean Water Act (CWA) of 1977 amends the 1972 Act. Numerous environmental regulatory programs are established by sections of the Act found in Subchapter III (Standards and Enforcement) and Subchapter IV (Permits and Licenses). Pertinent sections are 319, 401, 402, 404.

Section 319, enacted by the amendments of 1987 (Water Quality Act of 1987), establishes State Nonpoint Source Management Programs to control nonpoint sources of water pollution. Section 401 authorizes states to issue or deny water quality certifications for discharges from federally permitted or licensed activities. Section 402, enacted by the 1972 amendments, establishes the NPDES (National Pollutant Discharge Elimination System) program to control point source discharges of pollutants. The 1987 amendments expanded Section 402 to include storm water discharges. 

Pursuant to Section 402, on July 13, 2000, the Environmental Protection Agency issued a final rule which revises and clarifies the agency’s current regulatory requirements for establishing Total Maximum Daily Loads (TMDLs), the maximum amount of pollution from all sources that a water body can sustain without violating state water quality standards under the CWA. The TMDL regulation requires States to monitor certain bodies of water, calculate the pollution “budget” for each, pinpoint specific levels of a given pollutant contributed by a specific party, then develop a cleanup plan to reduce pollutant contributions. 

Section 404 establishes the Army Corps of Engineers’ authority to issue permits for the discharge of dredged or fill material into waters of the United States at specified disposal sites. The Army Corps issues permits after completing the environmental review of proposed dredging activities, including the potential adverse effects on wetlands. This permit program is designed to minimize the environmental impact on wetlands, while also requiring off-setting actions, such as creating or restoring other wetlands. Selection of specified disposal sites must be in accordance with Section 404(b)(1) and its implementing regulations, 40 CFR Part 230, Section 404(b)(1) Guidelines for Specification of Disposal Sites for Dredged or Fill Material. The Section 404(b)(1) guidelines state that no discharge of dredged or fill material shall be permitted if there is a practicable alternative to the proposed discharge which would have less adverse impact on the aquatic ecosystem, so long as the alternative does not have other significant adverse environmental consequences.

On August 10, 2000 EPA and the Army Corps issued proposed regulations concerning Section 404. The proposal would clarify the current regulations to address environmentally destructive earth-moving activities (such as mechanized land clearing, ditching, channelization, and in-stream mining) associated with draining wetlands. 

Projects requiring permits under Section 404 may also require consideration under Sections 9 & 10 of the Rivers and Harbors Act of 1899.

The Army Corps of Engineers administers a Nationwide Permit program. Nationwide Permits are a type of general permit which authorizes activities on a nationwide basis unless specifically limited. Nationwide permits can be issued to satisfy the permit requirements of Section 10 of the Rivers and Harbors Act of 1899, Section 404 of the Clean Water Act, Section 103 of the Marine Protection, Research, and Sanctuaries Act, or some combination thereof. Army Corps of Engineers general regulations are found at 33 CFR Part 320, while those governing the Nationwide Permit Program are found at 33 CFR Part 330. On March 6, 2000 the Army Corps of Engineers issued new regulations revising their current Nationwide Permit (NWP) program. The new regulations replace NWP 26, which permits certain discharges in headwaters and isolated waters, and is the general permit most frequently involving impacts on wetlands. In place of NWP 26, the Corps is issuing several new nationwide permits and modifying others, modifying certain NWP general conditions and adding several new general conditions. The replacement NWPs continue to authorize many of the same activities previously permitted under NWP 26, but they are activity-specific, with terms and conditions to ensure minimal adverse effects on the aquatic environment. Among other revisions, the maximum acreage limit under the new and modified NWPs is one-half acre, reduced from the previous maximum of three acres.

The current FHWA Technical Advisory addresses water quality and permitting issues in Section V.G.10, Section V.G.11, and Section V.G.12. General guidance is provided regarding the overall assessment of water quality impacts to comply with the Clean Water Act. However, the FHWA research reports and methodologies recommended in the Technical Advisory to assess water quality impacts from highway stormwater runoff are outdated and have been superseded by more recent FHWA documents such as the 1990 report Pollutant Loadings and Impacts from Highway Stormwater Runoff (FHWA‑RD‑88‑006, 007, 008, 009) and the 1996 report Evaluation and Management of Highway Runoff Water Quality (FHWA‑PD‑96‑032). The UMTA Draft Circular does not reference these guidance documents.

The current FHWA Technical Advisory identifies the possible need for Section 401, 402 or 404 permits and provides general guidance regarding permitting issues that should be included in EIS documents. The UMTA Draft Circular discusses the need for Section 402 and 404 in its sections on Water Quality, Discharge of Dredged or Fill Material, and Navigable Waterways and Coastal Zones. However, neither the FHWA Technical Advisory nor the UMTA Draft Circular reflect the most recent changes to the Nationwide Permit program or the Section 402 TMDL requirements. The proposed guidance document will address these and other revisions to the Clean Water Act.

For further information, please see the following websites:

EPA Wetlands Laws and Regulations
www.epa.gov/OWOW/wetlands/regs.html

(includes Section 404 text and 40 CFR Part 230)

Army Corps of Engineers Regulations 

www.usace.army.mil/inet/functions/cw/cecwo/reg/sadmin3.htm

FHWA Natural Resources


www.fhwa.dot.gov/environment/nat_res.htm

FHWA Wetlands



www.fhwa.dot.gov/environment/wetland.htm

FHWA Environmental Guidebook
www.fhwa.dot.gov/environment/guidebook/chapters/v1ch12.htm

www.fhwa.dot.gov/environment/guidebook/chapters/v1ch11.htm

Section 404 - Memorandum of Agreement Between Department of Transportation - Department of the Army

This Memorandum of Agreement (MOA) (January 18, 1983) implements Section 404(q) of the Clean Water Act to streamline the issuance of permits in accordance with Section 10 of the Rivers and Harbors Act of 1899 and Section 404 of the Clean Water Act.  The MOA establishes general policy regarding lead agency status, inter-agency coordination and cooperation, and scope of review by the Army Corps of Engineers (ACOE) for projects requiring an ACOE permit, and the development of general permits for DOT activities.  This MOA also establishes procedures for elevating specific cases when the ACOE District Engineer proposes to deny or to substantially condition a permit involving a DOT activity.

The current FHWA Technical Advisory references the MOA in the discussion regarding the distribution of EAs and FONSIs (Section IV.A.) and in the discussion of permits (Section V.G.11.).  The current Technical Advisory, however, pre-dates the numerous efforts that have been made since 1988 to streamline NEPA and Section 404 reviews and develop an integrated approach to transportation projects. In 1988 the FHWA, EPA, ACOE and the Fish and Wildlife Service, along with the National Oceanic and Atmospheric Administration, published a document entitled Applying the Section 404 Permit Process to Federal-Aid Highway Projects, which provided agencies with guidance on improving interagency coordination and integrating NEPA and Section 404 reviews.  In 1992, FHWA required all nine of its regions to develop procedures to integrate the NEPA and Section 404 requirements. 

The revised guidance document will expand the discussion regarding the role of ACOE and the importance of the Section 404 requirements in terms of NEPA documentation and compliance.  

For further information, please see the following websites:

U.S. Coast Guard Office of Bridge Administration
www.uscg.mil/hq/g-o/g-opt/g-opt.htm

U.S. Army Corps of Engineers Regulatory Program 

www.usace.army.mil/inet/functions/cw/rtnusace.htm

FHWA Environmental Guidebook (includes text of referenced guidance)

www.fhwa.dot.gov/environment/guidebook/chapters/v1ch11.htm

FHWA NEPA / Section 404 Merger

www.fhwa.dot.gov/environment/nepa4042.htm

Land and Water Conservation Fund Act of 1965 (Section 6(f)) (16 USC 460l – 4 et seq.)
The purpose of the Land and Water Conservation Fund (LWCF) Act is to assist in preserving, developing and assuring access to outdoor recreation resources by providing funds and assistance to States in planning, acquisition and development of needed land and water areas and facilities. Section 6(f) of the Act (16 USC 460l‑8(f)(3) states that “No property acquired or developed with assistance under this section shall, without the approval of the Secretary of the Interior, be converted to other than public outdoor recreation uses.” Approval of such conversions is contingent upon the substitution of other recreation properties of at least equal fair market value and of reasonably equivalent usefulness and location. Property acquired, developed or otherwise funded under LWCF is also subject to the provisions of Section 4(f) of the Department of Transportation Act. Section 6(f) evaluations should be coordinated with an agency’s Section 4(f) review.

The current FHWA Technical Advisory addresses the significance of Section 6(f) property and the restrictions regarding conversions of 6(f) property to other uses under the discussion of Section 4(f) evaluations (Section IX). The UMTA Draft Circular does not reference the Land and Water Conservation Fund.

For further information, please see the following websites:

text of the United States Code
uscode.house.gov/usc.htm.

National Park Service LWCF 
www.ncrc.nps.gov/lwcf

Wild and Scenic Rivers Act  (16 USC 1271-1287, PL 90‑542, as amended)
The Wild and Scenic Rivers Act as amended establishes a system for evaluating, identifying and protecting certain selected rivers which possess outstanding scenic, recreational, geologic, fish and wildlife, historic, cultural or other similar values. The Act goes on to designate specific river segments as components of the National Wild and Scenic Rivers System. Section 7 of the Act (16 USC 1278) provides restrictions on the development of water resources projects and states that “... no department or agency of the United States shall assist by loan, grant, license, or otherwise in the construction of any water resources project that would have a direct and adverse effect on the values for which such river was established...” Section 10 of the Act (16 USC 1281) provides that “Each component of the national wild and scenic rivers system shall be administered in such manner as to protect and enhance the values which caused it to be included in said system...” This section goes on to state that “...primary emphasis shall be given to protecting its esthetic, scenic, historic, archaeological, and scientific features.”

The current FHWA Technical Advisory includes a section regarding wild and scenic rivers (Section V.G.15) and provides guidance regarding coordination with other agencies, assessment of potential adverse effects, and the evaluation of alternatives. Publicly owned waters of designated wild and scenic rivers as well as public lands adjacent to such rivers may also be subject to protection under Section 4(f) of the U.S. Department of Transportation Act. The FHWA Technical Advisory also provides guidance for determining the applicability of Section 4(f). The UMTA Draft Circular does not reference the Wild and Scenic Rivers Act.

For further information, please see the following websites:

National Park Service Wild and Scenic Rivers (includes statute)
www.nps.gov/rivers

Rivers and Harbors Act of 1899 (33 USC 401 et seq.)
The Rivers and Harbors Act of 1899 establishes permit requirements to prevent unauthorized obstruction or alteration of any navigable water of the United States. Section 9 pertains to the construction of any dam or dike across navigable waters. Section 10 covers construction, excavation or deposit of materials in, over, or under navigable waters. Permits under the Act are issued by the U.S. Coast Guard and U.S. Army Corps of Engineers. Projects requiring permits under the Act may also require consideration under Section 404 of the Clean Water Act.

Both the FHWA Technical Advisory (Section V.G.11) and UMTA Draft Circular (Navigable Waterways and Coastal Zones) discuss the need for Section 9 and 10 permits pursuant to the Act.

For further information, please see the following websites:

U.S. Coast Guard Office of Bridge Administration
www.uscg.mil/hq/g-o/g-opt/g-opt.htm


(includes links to statute and relevant regulations)

U.S. Army Corps of Engineers Regulatory Program 

www.usace.army.mil/inet/functions/cw/rtnusace.htm

FHWA Environmental Guidebook
www.fhwa.dot.gov/environment/guidebook/chapters/v2ch3.htm

23 CFR Part 777  Mitigation of Impacts to Privately Owned Wetlands  

The purpose of these regulations, promulgated in 1980, is to provide policy and procedures for the evaluation and mitigation of adverse environmental impacts to wetlands resulting from new construction of Federal-aid highway projects. On June 17, 1996, FHWA proposed amending these regulations in a Notice of Proposed Rulemaking. The purpose of these proposed changes to the regulations was to provide more flexibility to State highway agencies in determining eligibility of mitigation alternatives for Federal participation. The proposed changes would also have encompassed all wetland mitigation projects eligible for Federal participation, not just those involving privately owned wetlands. On June 18, 1997, FHWA issued a Supplemental Notice of Proposed Rulemaking (SNPRM) proposing to clarify the scope of the wetlands regulations at 23 CFR Part 777 by specifying that they apply to all projects funded under the provisions of Title 23, USC. On April 7, 1999, FHWA issued an additional Supplemental Notice of Proposed Rulemaking concerning 23 CFR Part 777, which proposes updating the wetlands regulations to conform with wetland and natural habitat mitigation provisions mandated by the Transportation Equity Act for the 21st Century (TEA-21). FHWA is currently preparing a final rule concerning these regulations. 

The current FHWA Technical Advisory references 23 CFR Part 777 in the discussion of Wetland Impacts (Section V.G.12) but does not reference the pending revisions to the regulations. The UMTA Draft Circular does not specifically reference these regulations. The revised guidance document will summarize the current state of wetland mitigation science and alternatives and reflect the revisions to these regulations, when finalized.

For further information, please see the following websites:

FHWA Wetlands

www.fhwa.dot.gov/environment/wetland.htm

FHWA 23 CFR Part 777 
www.fhwa.dot.gov/////legsregs/directives/fapg/cfr0777.htm

FHWA Environmental Guidebook
www.fhwa.dot.gov/environment/guidebook/chapters/v1ch14.htm

Executive Order 11988 ‑ Floodplain Management 

Executive Order 12148 - Federal Emergency Management 

Executive Order 11988 of May 24, 1977 seeks to avoid adverse impacts associated with the use and modification of floodplains and to avoid direct or indirect support of floodplain development. This order directs federal agencies to evaluate the potential effects of its actions in floodplains and establishes procedures for determining whether the action is located in a floodplain. For actions located in a floodplain, the agency is required to consider alternatives to avoid adverse effects and incompatible development. This order specifically requires that a floodplain evaluation be included in any environmental impact statement prepared in accordance with NEPA.

Executive Order 12148 of July 20, 1979 amends Section 2(d) of Executive Order 11988 by deleting ‘Federal Insurance Administration’ and substituting therefor ‘Director of the Federal Emergency Management Agency,’ thus stating that any Federal agency engaged in developing procedures for floodplain management must do so in consultation with the Director of FEMA.

Executive Order 11988 is implemented by DOT Order 5650.2 (April 23, 1979), and is addressed by the current FHWA Technical Advisory in Section 11.8 and Section V.G.14 and is referenced in the UMTA Draft Circular.

For further information, please see the following websites:

Federal Emergency Management Agency
www.fema.gov/mit/fldmit.htm

FHWA Environmental Guidebook (includes Executive Order 11988 text)

www.fhwa.dot.gov/environment/guidebook/chapters/v1ch6.htm

DOT Order 5650.2 Floodplain Management and Protection 

This DOT Order (April 23, 1979) implements Executive Order 11988 which directs federal agencies to evaluate the potential effects of their actions in floodplains, and requires that a floodplain evaluation be included in any environmental impact statement prepared in accordance with NEPA. This DOT Order specifically prescribes policies and procedures for ensuring proper consideration is given to the avoidance and mitigation of adverse floodplain impacts resulting from Department of Transportation projects. The UMTA Draft Circular notes that for projects located within a floodplain, a detailed analysis prepared pursuant to this Order is required. The FHWA Technical Advisory lists this Order in its appendix on environmental laws and related statutes, but does not make any reference to it in its section on floodplain issues; the Technical Advisory does , however, make reference to Executive Order 11988.

For further information, please see the following website:

FHWA Environmental Guidebook 

www.fhwa.dot.gov/environment/guidebook/chapters/v1ch6.htm

(text of DOT Order unavailable, but includes Executive Order 11988 text)

DOT Order 5660.1A  Preservation of the Nation’s Wetlands 

This DOT Order (August 24, 1978) implements Executive Order 11990 which directs federal agencies to avoid direct or indirect support of new construction in wetlands wherever there is a practicable alternative.  The UMTA Draft Circular notes that for projects that may affect a wetlands area, an analysis must be performed pursuant to this Order. The FHWA Technical Advisory lists this Order in its appendix on environmental laws and related statutes, but does not make any reference to it in its section on wetlands issues; the Technical Advisory does, however, make reference to Executive Order 11990.

For further information, please see the following website:

FHWA Wetlands



www.fhwa.dot.gov/environment/wetland.htm

FHWA Environmental Guidebook (DOT Order unavailable, but includes Executive Order text)

www.fhwa.dot.gov/environment/guidebook/chapters/v1ch14.htm 

23 CFR Part 650  Bridges, Structures and Hydraulics 

These regulations consist of two subparts: Subpart A, Location and Hydraulic Design of Encroachments on Flood Plains; and, Subpart B, Erosion and Sediment Control on Highway Construction Projects.

The purpose of Subpart A, issued in 1979, is to prescribe FHWA policies and procedures for the location and hydraulic design of highway encroachments on floodplains. Hydraulic studies required by these regulations are to be summarized in environmental review documents prepared in accordance with 23 CFR Part 771 and would be revised by the proposed regulations. These regulations also require the evaluation of alternatives and a finding that a project resulting in a significant floodplain encroachment is the only practicable alternative.

The current FHWA Technical Advisory references 23 CFR Part 650, Subpart A in the discussion of Floodplain Impacts (Section V.G.14). The UMTA Draft Circular does not reference these regulations.

The purpose of Subpart B, originally issued in 1974, is to prescribe policies and procedures for the control of erosion, abatement of water pollution, and prevention of damage from sedimentation from Federally funded highway construction projects. Pursuant to Section 1057 of the Intermodal Surface Transportation Efficiency Act of 1991 (ISTEA), which requires the development of erosion control guidelines, FHWA issued a final rule on July 26, 1994 updating and modifying the existing erosion and sediment control regulation. Pursuant to Section 1057, the FHWA adopted, as guidelines, the American Association of State Highway and Transportation Officials (AASHTO) publication Highway Drainage Guidelines, Volume III, “Erosion and Sediment Control in Highway Construction,” 1992. The updated regulation includes a statement recommending that each State highway agency apply these guidelines, or their own more stringent guidelines, to develop specific standards and practices for the control of erosion.

The current FHWA Technical Advisory and UMTA Draft Circular do not reference the revised regulations at 23 CFR Part 650. The revised guidance document will address these regulations, as applicable.

For further information, please see the following websites:

FHWA Water Quality and Stormwater Runoff
www.fhwa.dot.gov/environment/h2o_abs.htm

FHWA Environmental Guidebook 
www.fhwa.dot.gov/environment/guidebook/chapters/v1ch12.htm

www.fhwa.dot.gov/environment/guidebook/chapters/v1ch13.htm

23 CFR Part 650
www.access.gpo.gov/nara/cfr/waisidx_00/23cfr650_00.html

American Association of State Highway and Transportation Officials
www.aashto.org

Executive Order 11990 ‑ Protection of Wetlands 

Executive Order 11990 (May 24, 1977), often viewed as a companion to Executive Order 11988, seeks to avoid adverse impacts associated with the destruction or modification of wetlands and to avoid direct or indirect support of new construction in wetlands wherever there is a practicable alternative. Each agency is directed to avoid undertaking or providing assistance for new construction located in wetlands unless the head of the agency finds that: 1) there is no practicable alternative, and 2) that all practicable measures to minimize harm to the wetlands has been included in the proposed project.

Departmental policy and instruction for implementing Executive Order 11990 is provided in DOT Order 5660.1A (August 24,1978) and is further addressed in 23 CFR Part 777, Mitigation of Impacts to Wetlands. Executive Order 11990 is also addressed by the current FHWA Technical Advisory in Section V.G.12 and is referenced in the UMTA Draft Circular.

For further information, please see the following website:

FHWA Wetlands



www.fhwa.dot.gov/environment/wetland.htm

FHWA Environmental Guidebook (includes Executive Order 11990 text)

www.fhwa.dot.gov/environment/guidebook/chapters/v1ch14.htm 

Preparation and Processing of Environmental Documents - Memorandum of Understanding U.S. Coast Guard – Federal Highway Administration

The purpose of this Memorandum of Understanding (MOU) (May 6, 1981) is to improve coordination and avoid unnecessary duplication of effort by the U.S. Coast Guard (USCG), the FHWA, and the various state highway agencies in the preparation and processing of environmental impact statements as required by NEPA for bridge projects requiring action by both the FHWA and the USCG.  This MOU establishes the responsibilities of both the USCG and the FHWA and provides procedures regarding interagency coordination and the determination of appropriate level of action (i.e., environmental impact statement, environmental assessment, or categorical exclusion).  Subsequent policy guidance was issued by the USCG on September 30, 1983 regarding their procedures on the adoption of lead agency environmental documents.  Additional policy guidance was issued by the USCG in 1984 regarding the proper level of environmental documentation when assessing the impacts on historic bridges.

The current FHWA Technical Advisory references the FHWA/U.S. Coast Guard Memorandum of Understanding in the discussion regarding the distribution of EAs and FONSIs (Section IV.A.) and in the discussion of permits (Section V.G.11). Considering the additional policy guidance that has been developed regarding the use of historic bridges, the guidance document should provide further guidance on this subject, particularly with regard to FHWA/USCG coordination and procedures.

For further information, please see the following websites:

FHWA Environmental Guidebook (includes referenced USCG guidance) 
www.fhwa.dot.gov/environment/guidebook/chapters/v2ch3.htm

Water Bank Act of 1970 (16 USC 1301-1311)
This Act promotes the preservation of wetlands by authorizing the Secretary of Agriculture to enter into land-restriction agreements with owners and operators in return for annual federal payments. Regulations implementing the program may be found at 7 CFR Part 752 and are detailed below.

For further information, please see the following websites:

United States Code



uscode.house.gov/usc.htm

 7 CFR Part 752  Water Bank Program  

Under this Part, the Secretary may enter into ten-year renewable agreements with landowners and operators in migratory waterfowl nesting and breeding areas for the conservation of wetlands. 

The objective of the program is to preserve, restore, and improve wetlands, and thereby conserve surface waters, preserve and improve habitat for migratory waterfowl and other wildlife resources, reduce runoff, soil and wind erosion, contribute to improved subsurface moisture, flood control, improved water quality and a reduction in stream sedimentation, reduce acres of new land coming into production and to retire lands now in agricultural production, enhance the natural beauty of the landscape, and promote comprehensive and total water management planning.

The wetlands must be identified in a conservation plan developed in cooperation with the local soil and water conservation district. Landowners or operators receive an annual payment in return for agreeing to restrict activities, such as draining, filling or planting, on the wetlands. Payments may be increased if the landowner allows lawful activities such as hunting, fishing and hiking. 

For further information, please see the following websites:

7 CFR Part 752
www.access.gpo.gov/nara/cfr/waisidx_00/7cfr752_00.html

Catalog of Federal Domestic Assistance

aspe.os.dhhs.gov/cfda/p10062.htm

Emergency Wetlands Resources Act of 1986  (16 USC 3901-3932)
The purpose of this Act is to promote wetlands conservation and help fulfill international obligations in various migratory bird treaties and conventions. The Act authorizes the purchase of wetlands using the Land and Water Conservation Fund, requires the Secretary of the Interior to establish a National Wetlands Priority Conservation Plan, requires the states to include wetlands in their Comprehensive Outdoor Recreation Plans, transfers funds from import duties on arms and ammunition to the Migratory Bird Conservation Fund, raises revenues for the National Wildlife Refuge System and Migratory Bird Conservation Fund through the charging of admission fees, and provides for the continuation of the National Wetlands Inventory mapping project, coordinated by the U.S. Fish & Wildlife Service (FWS).
For further information, please see the following websites:

United States Code



uscode.house.gov/usc.htm.

FWS National Wetlands Inventory

www.nwi.fws.gov/overiew.htm

Executive Order 13061  American Heritage Rivers   

The purpose of Executive Order 13061 (September 11, 1997) is the establishment of the American Heritage Rivers initiative in order to protect and restore rivers and their adjacent communities. For a full discussion of this Executive Order, please see the entry under Communities and Community Resources, above.

Wildlife, Plants and Natural Areas

Endangered Species Act of 1973  (16 USC 1531-1543, PL 93-205, as amended)
The Endangered Species Act was signed into law in 1973. Authorization expired in 1992 and the Act has since been implemented through annual appropriations. Its reauthorization is currently being debated in Congress. The Act protects fish, wildlife, and plant species identified as threatened or endangered (i.e., listed species). Pertinent sections are 7, 9, and 10.

Section 7 of the Endangered Species Act requires Federal agencies authorizing, funding, or carrying out actions to insure that these actions are not likely to jeopardize the continued existence of any listed species or result in the destruction or adverse modification of critical habitat. This insurance is achieved through consultation with the U.S. Fish and Wildlife Service (FWS) and/or the National Marine Fisheries Service (NMFS).

Federal permitting agencies are required to consult with the FWS and/or NMFS. Consultation may be effected in one of three manners: early consultation, informal consultation, or formal consultation. Early consultation is conducted before an application is filed for a federal permit while informal and formal consultations are conducted after a permit application is filed.  Early and informal consultations are optional while a formal consultation is required if it is determined that an action may affect a listed species, whether the effect is beneficial, adverse, or benign. It may be necessary to submit to FWS and/or NMFS a biological assessment that evaluates potential effects to species that may be present in the action area.

On June 10, 1999 FWS and NMFS announced the availability of their final joint Endangered Species Consultation Handbook, which provides guidance relative to conducting consultations and conferences under Section 7 of the Endangered Species Act. Its purpose is to promote efficiency and nationwide consistency within and between the Services and is intended primarily as internal agency guidance; however, the handbook is available for public information and use.

Section 9 specifies prohibited takings of a listed species. Section 10 permits non‑federal incidental takings of listed species with an approved conservation plan that stipulates impacts, steps to minimize and mitigate impacts, and an alternatives analysis.

The current FHWA Technical Advisory (Section V.G.18) provides guidance regarding the identification of the presence or absence of proposed and listed species and critical habitats, the need to conduct a biological assessment, the need for consultation with FWS and/or NMFS, and how threatened and endangered species should be addressed in EIS documents. The UMTA Draft Circular notes the need for consultation with the FWS and NMFS in its sections on Endangered Species and Navigable Waterways and Coastal Zones.

For further information, please see the following websites:

United States Code


uscode.house.gov/usc.htm

U.S. Fish & Wildlife Service 

endangered.fws.gov


(includes consultation handbook)


Department of Transportation Act of 1966  (49 USC 303 and 23 USC 138)
Section 4(f) of the Department of Transportation Act provides protection for certain environmentally significant, publicly owned land areas including parks, wildlife refuges, and waterfowl refuges. Protection is also accorded to historic sites of national, state or local significance. For a full discussion of Section 4(f), please see the entry under Communities and Community Resources.

Nationwide Programmatic Section 4(f) Evaluations and Approvals

The FHWA has developed programmatic Section 4(f) evaluations and approvals for various types of highway projects meeting certain applicability criteria. For a full discussion of these programmatic agreements, please see the entry under Communities and Community Resources.

Economic, Social, and Environmental Effects of Highways (23 USC 109(h))
Economic, Social, and Environmental Effects of Transit (49 USC 5324)
These statutes provide the basis for assuring the full consideration of possible adverse economic, social, and environmental effects in the development of proposed Federally-assisted highway and transit projects. For a full discussion of these statutes, please see Communities and Community Resources, above.

Marine Protection, Research, and Sanctuaries Act of 1972, as amended (16 USC 1431-1445a, 33 USC 1401-1445)
There are two parts to this act, as amended: Part I, Marine Sanctuaries (16 USC 1431-1445a), and Part II, Ocean Dumping (33 USC 1401-1445). Part I of this Act authorizes the Secretary of Commerce to identify and designate as national marine sanctuaries marine areas of special national significance, provides for review of any permitted private or Federal action that is likely to cause harm to such sanctuaries, and requires implementation of management plans and goals for each sanctuary. The Act also specifies prohibited activities, penalties and enforcement. 

Part II of this Act prohibits transporting any material from the U.S. for the purpose of dumping it into ocean waters, or dumping any material into ocean waters, except as authorized by permit. The Act sets controls on materials and sites for dumping, requires fees and compliance with agreements for alternative waste management and disposal, and provides for the establishment of monitoring and research programs on the effects of dumping into ocean waters, including the possible long-term effects of pollution, overfishing and human-induced changes in ocean ecosystems. 

For further information, please see the following websites:

United States Code


uscode.house.gov/usc.htm.

NOAA National Ocean Service
www.sanctuaries.nos.noaa.gov

Executive Order 13158  - Marine Protected Areas 

The purpose of Executive Order 13158 of May 26, 2000 is to (a) strengthen the management, protection, and conservation of existing marine protected areas (MPAs) and establish new or expanded MPAs; (b) develop a scientifically based, comprehensive national system of MPAs representing diverse U.S. marine ecosystems, and the Nation's natural and cultural resources; and (c) avoid causing harm to MPAs through federally conducted, approved, or funded activities. Each Federal agency whose authorities provide for the establishment or management of MPAs shall take appropriate actions to enhance or expand protection of existing MPAs and establish or recommend, as appropriate, new MPAs. 

The Department of Commerce and the Department of the Interior, in consultation with the Department of Defense, the Department of State, the United States Agency for International Development, the Department of Transportation, the Environmental Protection Agency, the National Science Foundation, and other pertinent Federal agencies shall develop a national system of MPAs. These agencies are directed to coordinate and share information, tools, and strategies, and provide guidance to one another to further enhance and expand protection of existing MPAs and to establish or recommend new MPAs.  Each Federal agency whose actions affect the natural or cultural resources that are protected by an MPA shall identify such actions. In taking such actions, agencies are directed to avoid harm to the natural and cultural resources that are protected by an MPA. 

This Executive Order is not referenced or addressed in the current FHWA Technical Advisory or UMTA Draft Circular.

For further information, please see the following websites:

NARA Executive Orders

www.nara.gov/fedreg/eo.html#top

Fish and Wildlife Coordination Act (16 USC 661-666c, PL 85‑624, as amended) 

The Fish and Wildlife Coordination Act of 1958, as amended, authorizes the Secretary of the Interior to provide assistance to and cooperate with Federal, state and public or private agencies and organizations for the development and protection of wildlife resources and habitat. Under this Act, consultation with the U.S. Fish and Wildlife Service (FWS) and the appropriate state agency is required by any federal department or agency whenever any stream or other water body is proposed to be impounded, diverted or otherwise controlled or modified, including channel deepening. The FWS is authorized to conduct surveys and investigations to determine the possible damage to wildlife resources from proposed projects and to determine necessary mitigation measures. Subsequent recommendations of the Secretary of the Interior are to be made an integral part of any report (such as an EIS) prepared or submitted by the sponsoring federal agency.

The current FHWA Technical Advisory references the Fish and Wildlife Coordination Act in the section pertaining to Water Body Modification and Wildlife Impacts (Section V.G.13). However, coordination with the FWS should not be limited to only projects that require an EIS. While the FHWA / FTA regulations provide for early coordination with other agencies having special interest or expertise (23 CFR Part 771.111), the FHWA Technical Advisory does not provide specific guidance with regard to compliance with the Fish and Wildlife Coordination Act. The UMTA Draft Circular mentions the need for consultation with FWS in its section on Navigable Waterways and Coastal Zones, noting that the consultation requirement generally applies whenever a Section 402 or 404 (Clean Water Act) or Section 9 or 10 (River and Harbor Act of 1899) permit is required.

For further information, please see the following websites:

United States Code


uscode.house.gov/usc.htm.

U.S. Fish & Wildlife Service

laws.fws.gov/lawsdigest/fwcoord.html

Fish and Wildlife Conservation Act of 1980 (16 USC 2901 et seq., PL 96‑366, as amended)
The Fish and Wildlife Conservation Act of 1980, also known as the “Nongame Act,” authorizes Federal funding for the development of State conservation plans and programs for nongame fish and wildlife and for the revision and implementation of approved plans.  The 1988 amendments to this Act require the U.S. Fish and Wildlife Service (FWS) to: monitor and assess migratory nongame birds; identify impacts to migratory nongame birds from environmental change and human activities; identify migratory nongame birds as likely candidates for listing as an endangered species if additional conservation actions are not taken; and identify conservation actions needed to prevent the listing of these species. The 1989 amendments require that FWS identify land and water areas whose protection management or acquisition will foster the conservation of migratory nongame birds.

Neither the current FHWA Technical Advisory nor the UMTA Draft Circular discuss the need to be in concordance with State conservation plans approved under the Fish and Wildlife Conservation Act. While the current Technical Advisory provides guidance regarding impacts to proposed and listed species under the Endangered Species Act in Section V.G.18, it does not specifically address impacts to migratory nongame birds that may be likely candidates for listing, the subject of the 1989 amendments.

For further information, please see the following websites:

United States Code


uscode.house.gov/usc.htm.

U.S. Fish & Wildlife Service

laws.fws.gov/lawsdigest/fwcon.html

50 CFR Part 402  Interagency Cooperation ‑Endangered Species Act of 1973  

These regulations interpret and implement various sections of the Endangered Species Act and defines procedures and requirements regarding interagency consultations and biological assessments. These regulations also define and establish the role of the U .S. Fish and Wildlife Service and the National Marine Fisheries Service in the implementation of the Endangered Species Act.

The current FHWA Technical Advisory references specific subsections of 50 CFR Part 402 in the discussion of Threatened and Endangered Species (Section V.G.18). The UMTA Draft Circular does not specifically address these regulations, but does note the need for consultation pursuant to the Endangered Species Act.

For further information, please see the following websites:

regulations


www.access.gpo.gov/nara/cfr/waisidx_99/50cfr402_99.html

U.S. Fish & Wildlife Service 
endangered.fws.gov

Wilderness Act of 1964, as amended (16 USC 1131-1136) 

This Act established the National Wilderness Preservation System, comprised of Federal lands designated by Congress as wilderness areas. The Act further directed the Secretary of the Interior to review roadless areas of 5,000 acres or more and every roadless island within the national wildlife refuge and national park systems for possible inclusion in the System. The Act also included some national forest lands in the System and directed the Secretary of Agriculture to recommend other lands for inclusion. 

For further information, please see the following websites:

United States Code


uscode.house.gov/usc.htm.

U.S. Fish & Wildlife Service

laws.fws.gov/lawsdigest/wildrns.html

Wild and Scenic Rivers Act (16 USC 1271-1287, PL 90‑542, as amended)
The Wild and Scenic Rivers Act as amended establishes a system for evaluating, identifying and protecting certain selected rivers which possess outstanding scenic, recreational, geologic, fish and wildlife, historic, cultural or other similar values. For a full discussion of the Act, please see the entry under Waters and Water-related Resources, above.

Coastal Zone Management Act of 1972 (16 USC 1451-1464, PL 92-583, as amended)
The Coastal Zone Management Act (CZMA) of 1972, as amended, declares as a matter of national policy “to preserve, protect, develop, and where possible, to restore or enhance, the resources of the Nation’s coastal zone for this and succeeding generations.” The Act establishes a number of Federal programs designed to encourage and assist states and territories to preserve and protect their coastal resources. The reauthorization of the Coastal Zone Management Act is currently under consideration in Congress.

Section 305 of the Act establishes the Coastal Zone Management Program to encourage coastal states and territories to develop coastal zone management programs to preserve and protect coastal resources.  Some states have implemented local coastal zone management programs under the jurisdiction of local authorities.  Federal actions and federally funded actions within designated coastal zones must be consistent with approved State coastal zone management programs which must provide for, at a minimum: the protection of natural resources; the management of coastal development to minimize loss of life and property from improper development, and to protect existing uses; the prioritization of coastal-dependent uses; public access for recreation; and the redevelopment of deteriorating urban waterfronts and ports. 

Regulations implementing the CZMA may be found at 15 CFR Part 930 (see below).

For further information, please see the following websites:

United States Code



www.ocrm.nos.noaa.gov/czm/CZM_ACT.html

FHWA Coastal Zone Management

www.fhwa.dot.gov/environment/cstlzone.htm

FHWA Environmental Guidebook
www.fhwa.dot.gov/environment/guidebook/chapters/v1ch3.htm

15 CFR Part 930  Federal Consistency with Approved Coastal Management Programs 

On April 14, 2000 the National Oceanic and Atmospheric Administration (NOAA) proposed to revise the CZMA Federal Consistency regulations at 15 CFR Part 930. Current federal consistency regulations were issued in 1979 and are in need of revision. The Coastal Zone Act Reauthorization Amendments of 1990 and the Coastal Zone Protection Act of 1996 reauthorize and amended the CZMA, including revisions to the federal consistency requirement contained in Section 307 of the CZMA. Specifically, Section 307 was revised to clarify that the federal consistency requirement applies when any federal activity, regardless of location, affects any land or water use or natural resource of the coastal zone. The purpose of this proposed rule is to make these revisions and to codify the 1990 and 1996 statutory changes to Section 307. In addition, the proposed rule makes conforming changes in the Secretarial override regulations contained in Subpart H of Part 930, as mandated in the Coastal Zone Protection Act of 1996, whereby the Secretary of Commerce may override a state's consistency objection to a federal permit, license or funded project. The deadline for public comments on the proposed rule was May 30, 2000.

The current FHWA Technical Advisory (Section V.G.17) provides guidance regarding how to address the issue of CZM consistency in an EIS document and the consequences of a finding of inconsistency. The UMTA Draft Circular notes the need for compliance with the consistency provisions of the Act in its section on Navigable Waterways and Coastal Zones.

For further information, please see the following websites:

NOAA Coasts




www.noaa.gov/coasts.html

EPA Oceans and Coastal Protection

www.epa.gov/owow/oceans

FHWA Coastal Zone Management

www.fhwa.dot.gov/environment/cstlzone.htm

NARA/GPO 15 CFR Part 930 
www.access.gpo.gov/nara/cfr/waisidx_00/15cfr930_00.html

FHWA Environmental Guidebook
www.fhwa.dot.gov/environment/guidebook/chapters/v1ch3.htm

Coastal Barrier Resources Act (16 USC 3501-3510, 42 USC 4028, PL 97‑348, as amended)
The Coastal Barrier Resources Act designated various undeveloped coastal barrier islands, depicted by specific maps, for inclusion in the Coastal Barrier Resources System. Areas so designated were made ineligible for direct or indirect Federal financial assistance that might support development including Federal flood insurance, and the construction or purchase of any roads on, or bridges or causeways to any area included in the System. Expenditures or financial assistance for the maintenance, replacement, reconstruction, or repair, but not the expansion of publicly owned or operated roads that are essential links in a larger network are allowed under this Act. The Coastal Barrier Resources System currently consists of approximately 1.3 million acres comprising 1,211 miles of shoreline along the coasts of the Atlantic Ocean, the Gulf of Mexico; and the Great Lakes. Bills reauthorizing and amending the Coastal Barrier Resources Act are currently under debate in Congress.

The current FHWA Technical Advisory includes a discussion of the Coastal Barrier Resources Act in Section V.G.16, and provides guidance regarding the identification of coastal barrier resources, coordination with the FWS, and the analysis of alternatives. The UMTA Draft Circular notes the need for consultation with the Department of the Interior on matters relating to the Act in its section on Navigable Waterways and Coastal Zones.

For further information, please see the following websites:

United States Code


uscode.house.gov/usc.htm.

NOAA Coasts



www.noaa.gov/coasts.html

EPA Oceans and Coastal Protection
www.epa.gov/owow/oceans

FHWA Coastal Barrier Resources
www.fhwa.dot.gov/environment/cstlbarr.htm

FHWA Environmental Guidebook
www.fhwa.dot.gov/environment/guidebook/chapters/v1ch2.htm

Coastal Zone Act Reauthorization Amendments of 1990 (16 USC 1451, PL 101‑508)
This statute requires states with federally approved CZM programs under Section 306 of the Coastal Zone Management Act of 1972 to develop and implement a Coastal Nonpoint Pollution Control Program (Section 6217) to be submitted to NOAA and EPA for approval (16 USC 1455b). It is expected that these programs will be implemented through changes in existing State nonpoint source management programs established in Section 319 of the Clean Water Act and CZM programs.

Also pursuant to Section 6217, the EPA published Guidance Specifying Management Measures for Sources of Nonpoint Pollution in Coastal Waters (EPA, 840‑B‑92‑002, January 1993). This document specifically addresses management measures for roads, highways, and bridges. 

The Coastal Zone Act Reauthorization Amendments of 1990 and the Coastal Zone Protection Act of 1996 reauthorize and amended certain elements of the Coastal Zone Management Act (CZMA), including revisions to the federal consistency requirement contained in Section 307 of the CZMA. On April 14, 2000 the National Oceanic and Atmospheric Administration (NOAA) proposed to revise the Federal Consistency regulations at 15 CFR Part 930. Current federal consistency regulations were issued in 1979 and are in need of revision. For a discussion of 15 CFR Part 930, see above.

The current FHWA Technical Advisory and UMTA Draft Circular do not discuss compliance with Section 6217 coastal nonpoint source pollution issues or the proposed consistency rule, given that these guidance documents pre-date this legislation. The current Technical Advisory does, however, address nonpoint source pollution in general in Section V.G.10 as a water quality issue. The FHWA research reports and methodologies recommended by the current Technical Advisory for use in assessing water quality impacts from highway stormwater runoff are outdated and have been superseded by more recent FHWA documents such as the 1990 report Pollutant Loadings and Impacts from Highway Stormwater Runoff  (FHWA‑RD‑88‑006, 007, 008, 009) and the 1996 report Evaluation and Management of Highway Runoff Water Quality (FHWA‑PD‑96‑032). The UMTA Draft Circular does not mention these recent guidance documents.

For further information, please see the following websites:

United States Code



uscode.house.gov/usc.htm.

NOAA Coasts




www.noaa.gov/coasts.html

EPA Oceans and Coastal Protection

www.epa.gov/owow/oceans

FHWA Coastal Zone Management

www.fhwa.dot.gov/environment/cstlzone.htm

FHWA Environmental Guidebook
www.fhwa.dot.gov/environment/guidebook/chapters/v1ch3.htm

NARA/GPO 15 CFR Part 930 
www.access.gpo.gov/nara/cfr/waisidx_00/15cfr930_00.html

National Trails System Act of 1968, as amended (16 USC 1241-1251)
This Act creates a national system of trails of recreation and preservation of outdoor areas, comprised of national recreation trails, national scenic trails, national historic trails and connecting or side trails, and designates 19 individual national scenic and national historic trails, including the Appalachian Trail and the Pacific Crest Trail. The Act further encourages and assists volunteer involvement in the planning, development, maintenance and management of trails.

For further information, please see the following websites:

United States Code

uscode.house.gov/usc.htm.

NPS National Trail System
www.nps.gov/pub_aff/naltral.htm

Executive Order 13112 – Invasive Species

Executive Order 13112 of February 3, 1999 directs Federal agencies to prevent the introduction of invasive species, to provide for their control, and to minimize the economic, ecological, and human health impacts that invasive species cause. Federal agencies are directed to identify actions which may affect the status of invasive species; use relevant programs to prevent the introduction of such species; detect and respond to populations of such species in a cost-effective and environmentally sound manner; monitor invasive species populations accurately and reliably; provide for restoration of native species and habitat conditions in ecosystems that have been invaded; conduct research on invasive species and develop technologies to prevent introduction and provide for environmentally sound control of invasive species; promote public education on invasive species and the means to address them; and, not authorize, fund, or carry out actions that are likely to cause or promote the introduction or spread of invasive species. The Order further establishes an Invasive Species Council, composed of the Secretaries of relevant agencies, and charges the Council with the development of a National Invasive Species Management Plan which sets goals, plans and actions at local, tribal, State, regional, and ecosystem-based levels concerning invasive species.

For further information, please see the following websites:

NARA Executive Orders


www.nara.gov/fedreg/eo.html#top

FWS Invasive Species


invasives.fws.gov/

Magnuson-Stevens Fishery Conservation and Management Act (16 USC 1801-1882, as amended)

This Act, amended in 1996 by the Sustainable Fisheries Act, governs the conservation and management of ocean fishing, establishes exclusive U.S. management authority over all fishing generally within U.S. waters, and prohibits fishing by foreign vessels unless there is a reciprocity agreement in place. The Act further establishes Regional Fishery Management Councils which are responsible for the preparation of regional fishery management plans, and sets forth national standards that must be incorporated into such plans. 

For further information, please see the following websites:

NOAA Fisheries




www.nmfs.noaa.gov/sfa/

National Council for Science and the Environment
www.cnie.org/nle/leg-11.html#5

Executive Order 12962 ‑Recreational Fisheries 

The purpose of Executive Order 12962 of June 7, 1995 is to “conserve, restore. and enhance aquatic systems to provide for increased recreational fishing opportunities nationwide.” Under this order, federal agencies are directed to improve the quantity, function. sustainable productivity and distribution of aquatic resources for increased recreational fishing opportunities by. among other activities, “evaluating the effects of Federally funded, permitted, or authorized actions on aquatic systems and recreational fisheries and document those effects relative to the purpose of this order.” The order also establishes a National Recreational Fisheries Coordination Council (including a member designated by the Secretary of Transportation) and requires the preparation of a Recreational Fishery Resources Conservation Plan outlining actions to be taken by the identified Federal agencies (including the Department of Transportation).

The current FHWA Technical Advisory addresses water body modification and wildlife impacts (Section V.13) including the impacts to fish from the loss, degradation, or modification of aquatic habitat, However, recreational fisheries are not specifically addressed or acknowledged as significant resources. The Technical Advisory does not specifically reference and incorporate the requirements of Executive Order 12962 since the Technical Advisory pre‑dates this Order. The UMTA Draft Circular does not provide guidance with respect to this Order.

For further information, please see the following websites:

NARA Executive Orders

www.nara.gov/fedreg/eo.html#top

NOAA Fisheries


www.noaa.gov/fisheries.html

Soil and Water Resources Conservation Act of 1977 (16 USC 2001 et seq., PL 95‑192, as amended)
The Soil and Water Resources Conservation Act of 1977 requires the Department of Agriculture (USDA) to appraise the Nation’s soil, water, and related resources, including fish and wildlife, every ten years by developing and updating inventories of resources and the demands placed upon them. These appraisals must include information on resource quality, quantity capability and limitations to meeting current and projected demands, impacts of past uses, and conservation practices. Priority issues for the most recent appraisal are: soil erosion, soil quality, grazing lands, wetlands, wildlife and habitat, endangered species, biomass (animal waste and plants for energy production), new crops, new uses of agricultural products, pesticides, water quality, and agroforestry.

In addition, the USDA is required to develop and update a comprehensive soil and water conservation policy, the National Conservation Program, every ten years. The National Conservation Program is used as guidance for activities of the Natural Resources Conservation Service (formally the Soil Conservation Service).

The current FHWA Technical Advisory does not discuss the relevance of the Soil and Water Resources Conservation Act to EIS documentation or concordance with the National Conservation Program. However, Section V.G.2 does discuss impacts to farmlands and the need for consultation with the Soil Conservation Service (now known as the Natural Resources Conservation Service). The UMTA Draft Circular does not discuss impacts to farmlands.

For further information, please see the following websites:

United States Code



uscode.house.gov/usc.htm.

Natural Resources Conservation Service
www.nrcs.usda.gov

Memorandum of Understanding to Foster the Ecosystem Approach 

This MOU (December 15, 1995) is intended to foster the use, among Federal agencies, of the ecosystem approach, a method for sustaining or restoring ecological systems and their functions and values. The ecosystem approach is goal driven and based on a collaboratively developed vision of desired future conditions that integrates ecological, economic, and social factors, applied within a geographic framework defined primarily by ecological boundaries. The goal of the ecosystem approach is to restore and sustain the health, productivity, and biological diversity of ecosystems and the overall quality of life through a natural resource management approach that is fully integrated with social and economic goals. 

The signatories to this MOU are the Council on Environmental Quality, Department of Agriculture, Department of The Army, Department of Commerce, Department of Defense, Department of Energy, Department of Housing And Urban Development, Department of The Interior, Department of Justice, Department of Labor, Department of State, Department of Transportation, and the Environmental Protection Agency’s Office of Science and Technology Policy. This MOU expired on September 30, 1999 and has yet to be renewed.
For further information, please see the following:

FHWA Environmental Guidebook (includes text of the MOU)


www.fhwa.dot.gov/environment/guidebook/vol1/doc17b.pdf

Implementation of the Endangered Species Act  - Federal Memorandum of Understanding
This MOU (November 8, 1994) emphasizes Federal interagency coordination and advance planning to reduce conflicts between programs of different government agencies and better manage impacts to endangered species and their habitats. The MOU was signed by FHWA, the Department of the Interior’s Bureau of Land Management, Bureau of Mines, Bureau of Reclamation, Fish and Wildlife Service, National Park Service, Minerals Management Service, the Department of Agriculture’s Forest Service, Department of Commerce’s National Marine Fisheries Service, Department of Defense, Army Corps of Engineers, Coast Guard, Federal Aviation Administration, and the Environmental Protection Agency. 

The MOU establishes regional interagency working groups to coordinate agency actions to reduce conflicts over endangered species and create opportunities for conserving and recovering species that are listed or proposed for listing as endangered or threatened. These working groups involve the public, States, Indian Tribal governments, and local governments as appropriate. The MOU also establishes a national working group which will identify the geographic regions of the United States and its territories that will be used as the basis for organizing the regional interagency work groups, identify ways to improve the conservation of species listed under the ESA, perform an annual review of the previous year’s progress and activities, and establish a program of work for subsequent fiscal years. The national working group will also identify and try to resolve national issues associated with interagency consultations undertaken pursuant to Section 7(a)(2). 

For further information, please see the following:

FHWA Environmental Guidebook (includes text of the MOU)


www.fhwa.dot.gov/environment/guidebook/vol1/doc4a.pdf
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