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INTRODUCTION

The Federal Highway Administration’s (FHWA) Technical Advisory 6640.8A, Guidelines on Preparing and Processing Environmental and Section 4(f) Documents (1987) and the Federal Transit Administration’s (FTA) (formerly Urban Mass Transit Administration) UMTA Draft Circular 5620.1A, Guidelines for the Environmental Protection Process (1991) provide guidance for preparing documents in accordance with the requirements of the National Environmental Policy Act (NEPA), the Council on Environmental Quality (CEQ) Regulations for Implementing NEPA (40 CFR Parts 1500‑1508), Section 4(f) of the Department of Transportation Act of 1966 (49 USC 303 and 23 USC 138), Urban Mass Transportation Act of 1964 (49 USC 1602, 1607a, 1610) and the Environmental Impact and Related Procedures (23 CFR Part 771 and 49 CFR Part 622). 

Since the issuance of the FHWA Technical Advisory and the preparation of the UMTA Draft Circular, significant new legislation, Executive Orders, and regulations have been enacted, issued and promulgated, many of which could have a direct or indirect effect on the procedures that are included in these guidance documents. Further, the FHWA and FTA’s policies and procedures for implementing NEPA and CEQ requirements (23 CFR Part 771 and 49 CFR Part 622) are in the process of being revised. On May 25, 2000, the agencies issued a Notice of Proposed Rulemaking (NPRM) for NEPA and Related Procedures for Transportation Decisionmaking, Protection of Public Parks, Wildlife and Waterfowl Refuges, and Historic Sites, the purpose of which is to update the NEPA implementing regulation for projects funded or approved by the FHWA and FTA. The deadline for public comments on the NPRM is September 23, 2000. A related package of non-regulatory guidance materials is in preparation by FHWA and FTA, aimed at consolidating and updating these guidance documents. The proposed guidance package will encompass all legislative, regulatory and procedural changes that have occurred since the previous guidance was issued.

In anticipation of preparing revised guidance that will be applicable to most agencies within the U.S. Department of Transportation, this document provides a comprehensive review of current federal environmental statutes, Executive Orders, and regulations which are most applicable for use by the FHWA and FTA in updating the guidance documents. Many of these laws and regulations pre‑date the current guidance documents and have already been addressed in that guidance document. These particular laws and regulations are presented again in this discussion, including any appropriate recent amendments. In addition, new laws and regulations that have taken effect since the FHWA Technical Advisory and UMTA Draft Circular were issued are presented herein. A synopsis of each statute, order and regulation is provided along with appropriate citations regarding the Public Law (PL), United States Code (USC), and the Code of Federal Regulations (CFR). An indication of whether the current Technical Advisory or Draft UMTA Circular references the law, order or regulation is noted for each entry. Where appropriate, suggested elements of the proposed guidance document are provided.

This document was researched and compiled using a number of documents and on‑line services including Environment Reporter (Bureau of National Affairs, Inc.); Code of Federal Regulations, 2000 Edition (Office of the Federal Register, U.S. Government Printing Office); the Federal Register, and file copies of various historical documents. Extensive use was also made of internet‑based services including specific web sites for the U .S. Department of Transportation (www.dot.gov), the Federal Highway Administration (www.fhwa.dot.gov), Federal Transit Administration (www.fta.dot.gov), the U.S. Code (www4.law.cornell.edu/uscode), THOMAS, the Library of Congress site (thomas.loc.gov/), EnviroText (tamora.cs.umass.edu/info/envirotext), University of New Mexico’s Center for Wildlife Law (ipl.unm.edu/cwl/) and FedLaw (www.legal.gsa.gov).

This document is organized into the following subsections: Federal Legislation, Executive Orders, Regulations, and Other Pertinent Documents. Within each subsection, the various laws and orders are organized chronologically; regulations are organized according to their location in the CFR.

FEDERAL LEGISLATION

River and Harbor Act of 1899 (33 USC 401 et seq.)

The River and Harbor Act of 1899 established permit requirements to prevent unauthorized obstruction or alteration of any navigable water of the United States. Section 9 pertains to the construction of any dam or dike across navigable waters. Section 10 covers construction, excavation or deposit of materials in, over, or under navigable waters. Permits under the Acts are issued by the US Coast Guard and US Army Corps of Engineers.

Both the FHWA Technical Advisory (Section V.G.11) and UMTA Draft Circular (Navigable Waterways and Coastal Zones) discuss the need for Section 9 and 10 permits pursuant to the Acts.

Fish and Wildlife Coordination Act (PL 85‑624, August 12,1958, as amended) 

The Fish and Wildlife Coordination Act of 1958, as amended, (16 USC 661‑666c) authorizes the Secretary of the Interior to provide assistance to and cooperate with Federal, state and public or private agencies and organizations for the development and protection of wildlife resources and habitat. Under this Act, consultation with the U.S. Fish and Wildlife Service (FWS) and the appropriate state agency is required by any federal department or agency whenever any stream or other water body is proposed to be impounded, diverted or otherwise controlled or modified, including channel deepening. The FWS is authorized to conduct surveys and investigations to determine the possible damage to wildlife resources from proposed projects and to determine necessary mitigation measures. Subsequent recommendations of the Secretary of the Interior are to be made an integral part of any report (such as an EIS) prepared or submitted by the sponsoring federal agency.

The current FHWA Technical Advisory references the Fish and Wildlife Coordination Act in the section pertaining to Water Body Modification and Wildlife Impacts (Section V.G.13). However, coordination with the FWS should not be limited to only projects that require an EIS. While the regulations provide for early coordination with other agencies having special interest or expertise (23 CFR Part 771.111), the FHWA Technical Advisory does not provide specific guidance with regard to compliance with the Fish and Wildlife Coordination Act. The UMTA Draft Circular mentions the need for consultation with FWS in its section on Navigable Waterways and Coastal Zones, noting that the consultation requirement generally applies whenever a Section 402 or 404 (Clean Water Act) or Section 9 or 10 (River and Harbor Act of 1899) permit is required.

Land and Water Conservation Fund Act of 1965
The stated purpose of the Land and Water Conservation Fund Act (16 USC 4601‑4 et seq.) is to assist in preserving, developing and assuring access to outdoor recreation resources by providing funds and assistance to states in planning, acquisition and development of needed land and water areas and facilities. Section 6(t) of the Act (16 USC 4601‑8(t)(3) states that "No property acquired or developed with assistance under this section shall, without the approval of the Secretary (of the Interior, be converted to other than public outdoor recreation uses." Approval of such conversions is contingent upon the substitution of other recreation properties of at least equal fair market value and of reasonably equivalent usefulness and location.

In May 2000, the U.S. House of Representatives passed the Conservation and Reinvestment Act (CARA) which, if approved by the Senate, would provide additional annual conservation funding for both the Land and Water Conservation Fund and Urban Park and Recreation Recovery Program (UPARR). A likely ramification of CARA’s passing would be an increase in the amount of public outdoor recreation properties funded by LWCF and therefore subject to the provisions of Section 6(f) (in addition to Section 4(f).)

The current FHWA Technical Advisory addresses the significance of Section 6(t) property and the restrictions regarding conversions of 6(f) property to other uses under the discussion of Section 4 (f) evaluations (Section IX). The UMTA Draft Circular does not reference the Land and Water Conservation Fund.

Department of Transportation Act of 1966
Section 4(f)* of the Department of Transportation Act of 1966 (49 USC 303 and 23 USC 138) provides protection for certain environmentally significant, publicly owned land areas including parks, wildlife refuges, and waterfowl refuges. Protection is also accorded to historic sites of national, state or local significance. When such lands must be used for a federally assisted highway project, Section 4(f) requires all possible planning to minimize harm to the protected area, including an analysis of alternatives to the use of such land. FHWA regulations implementing Section 4(f) are found at 23 CFR Part 771.135.

On May 25, 2000 FHWA and FTA issued a Notice of Proposed Rulemaking (NPRM) for NEPA and Related Procedures for Transportation Decisionmaking, Protection of Public Parks, Wildlife and Waterfowl Refuges, and Historic Sites.  The NPRM proposes removing the current Section 4(f) procedures from the NEPA rules at 23 CFR Part 771 (FHWA) and 49 CFR Part 622 (FTA), and would establish separate regulations for Section 4(f) at 23 CFR Part 1430 (FHWA) and 49 CFR Part 623 (FTA). While only minor changes to the regulations are proposed, the NPRM notes that FHWA and FTA envision a separate effort in the future to revise and update the Section 4(f) regulations. In tandem with this NPRM, a related package of non-regulatory guidance materials is in preparation by FHWA and FTA. This guidance package is aimed at consolidating and updating the FHWA and FTA guidance documents on the implementation of the NEPA and Section 4(f). 

The current FHWA Technical Advisory includes a detailed discussion of the requirements and procedures regarding Section 4(f) evaluations (Section IX). The UMTA Draft Circular notes the need for compliance with Section 4(f) in the section on Parkland Protection.

* Note:  Section 4(f) of the Department of Transportation Act technically was repealed in 1983 when it was codified without substantive change as 49 USC 303; however, the term “Section 4(f)” remains in common use. 

National Historic Preservation Act of 1966
Section 106 of the National Historic Preservation Act (16 USC 470f) requires federal agencies to consider the effect of their federally funded or licensed projects on any district, site, building, structure, or object that is included in or eligible for inclusion in the National Register of Historic Places. 

On May 18, 1999, the Advisory Council on Historic Preservation published a final rule implementing a revised Section 106 process in its entirety (64 FR 27044-27084). Such rule, currently codified at 36 CFR Part 800, went into effect on June 17, 1999, superseding a rule previously issued in 1986*. 

The revised regulations significantly modified the Section 106 review process, introducing new streamlining elements while incorporating statutory changes mandated by the October 1992 amendments to the NHPA (PL 102-575).  Among the major revisions in the revised regulation are greater deference to Federal agency-SHPO decisionmaking, more focused Advisory Council involvement, better definition of participants’ roles, the strengthening of Native American roles, better coordination with other reviews, and greater flexibility for Federal agencies in establishing alternate agency procedures.

The revised rule also encourages early coordination with Section 106 and the requirements of the National Environmental Policy Act (NEPA). Section 800.8 states “agencies should consider their Section 106 responsibilities as early as possible in the NEPA process, and plan their public participation, analysis and review in such a way that they can meet the purposes and requirements of both statutes in a timely and efficient manner.” An agency may use the process and documentation required for the Environmental Assessment/Finding Of No Significant Impact or an Environmental Impact Statement/Record Of Decision to comply with Section 106 in lieu of previous procedures if the State Historic Preservation Officer (SHPO) and the Council are notified in advance and certain standards are met.

Section 110 of the Act (16 USC 470h‑2) establishes the responsibilities of federal agencies with regard to historic properties owned or controlled by such agencies. Section 110(f) also provides that “Prior to the approval of any Federal undertaking which may directly and adversely affect any National Historic Landmark, the head of the responsible Federal agency shall, to the maximum extent possible, undertake such planning and actions as may be necessary to minimize harm to such landmark, and shall afford the Advisory Council on Historic Preservation a reasonable opportunity to comment on the undertaking.”

Both the current FHWA Technical Advisory (Section V.G.19) and UMTA Draft Circular (Historic Properties / Archaeological Resources) note the need for compliance with Section 106, but do not reflect the 1999 changes to the regulations at 36 CFR Part 800. The current Technical Advisory indicates the importance of historic and archaeological resources and provides guidance regarding the identification and evaluation of known and potential resources in preparing an EIS. Specific guidance is also provided regarding project review by the appropriate State Historic Preservation Officer and the Advisory Council. The FHWA Technical Advisory points out that compliance with Section 106 may still be required for projects which are classified as Categorical Exclusions (Section I.A.). Since resources listed in or eligible for listing in the National Register also require evaluation and approval under Section 4(f) of the U.S. Department of Transportation Act of 1966, the FHWA Technical Advisory and UMTA Draft Circular provide guidance for such an evaluation as well.

* Note – On July 11, 2000 the Advisory Council on Historic Preservation, in response to a lawsuit which challenges the process that resulted in the current Section 106 regulations, has published said regulations in the Federal Register as proposed regulations open to public comment. The Advisory Council has undertaken this rulemaking process to remove various issues from the litigation. Public comments were due by August 10, 2000. It is anticipated that the new final regulations resulting from this process would be submitted to the Advisory Council for approval at its next scheduled meeting on November 17, 2000. The Advisory Council has requested the court hearing the case to leave the current regulations in place until such time. 

Wild and Scenic Rivers Act (PL 90‑542, October 2,1968, as amended)
The Wild and Scenic Rivers Act as amended (16 USC 1271 et seq.) establishes a system for evaluating, identifying and protecting certain selected rivers which possess outstanding scenic, recreational, geologic, fish and wildlife, historic, cultural or other similar values. The Act goes on to designate specific river segments as components of the National Wild and Scenic Rivers System. Section 7 of the Act (16 USC 1278) provides restrictions on the development of water resources projects and states that “... no department or agency of the United States shall assist by loan, grant, license, or otherwise in the construction of any water resources project that would have a direct and adverse effect on the values for which such river was established...” Section 10 of the Act (16 USC 1281) provides that “Each component of the national wild and scenic rivers system shall be administered in such manner as to protect and enhance the values which caused it to be included in said system...” This section goes on to state that “...primary emphasis shall be given to protecting its esthetic, scenic, historic, archaeological, and scientific features.”

The current FHWA Technical Advisory includes a section regarding wild and scenic rivers (Section V.G.15) and provides guidance regarding coordination with other agencies, assessment of potential adverse effects, and the evaluation of alternatives. Publicly owned waters of designated wild and scenic rivers as well as public lands adjacent to such rivers may also be subject to protection under Section 4(f) of the U.S. Department of Transportation Act of 1966. The FHWA Technical Advisory also provides guidance for determining the applicability of Section 4(f). The UMTA Draft Circular does not reference the Wild and Scenic Rivers Act.

National Environmental Policy Act of 1969 (PL 91‑190, January 1,1970, as amended)
The National Environmental Policy Act (NEPA) of 1969 (42 USC 4321 et seq.) establishes a broad foundation for the consideration and protection of the natural environment by the federal government. Recognizing the importance of the natural environment and the profound impact of man’s activities, NEPA seeks to prevent environmental damage and ensure that agency decisionmakers take environmental factors into consideration during project planning and review. To ensure that the national policies embodied in NEPA are heeded by federal agencies, the Act includes provisions requiring the preparation of an environmental impact statement (EIS), outlining the broad contents of such statements. NEPA also mandates an open process for decisionmaking by requiring coordination among federal agencies and with state and local agencies as well as the general public.

NEPA also established the Council on Environmental Quality (CEQ) within the Executive Office of the President. The CEQ regulations for implementing NEPA (40 CFR Parts 1500‑1508) provide guidance regarding the EIS process and the preparation of EISs.

The FHWA’s policies and procedures for implementing NEPA and incorporating CEQ regulations are established in FHWA and FTA regulations (23 CFR Part 771, Environmental Impact and Related Procedures). Further guidance is provided in the current FHWA Technical Advisory, which incorporates by reference both NEPA and the CEQ regulations. In fact, NEPA and its implementing CEQ and FHWA regulations form the foundation for the guidance provided in the FHWA Technical Advisory.

The FHWA and FTA’s policies and procedures for implementing NEPA and incorporating CEQ regulations (23 CFR Part 771 and 49 CFR Part 622) are the subject of a May 25, 2000 Notice of Proposed Rulemaking (NPRM) for NEPA and Related Procedures for Transportation Decisionmaking, Protection of Public Parks, Wildlife and Waterfowl Refuges, and Historic Sites. The purpose of the NPRM is to update the NEPA implementing regulation for projects funded or approved by the FHWA and FTA. The current regulation, issued in 1987, does not reflect recent changes in legislation, most notably the Transportation Equity Act for the 21st Century (TEA-21). Under this proposed rulemaking, the FHWA/FTA regulation for implementing NEPA would be redesignated and revised to further emphasize using the NEPA process to foster decisionmaking in an effective and timely manner. The deadline for public comments on the NPRM is September 23, 2000.

In addition to revising the NEPA implementing regulations, a related package of non-regulatory guidance materials is in preparation by FHWA and FTA. This guidance package is aimed at consolidating and updating the two documents which provide guidance on the implementation of the National Environmental Policy Act and Section 4(f) of the U.S. Department of Transportation Act for highway and transit projects, FHWA’s Technical Advisory 6640.8A (1987), Guidelines on Preparing and Processing Environmental and Section 4(f) Documents and FTA’s (formerly UMTA) Draft Circular 5620.1A (1991), Guidelines for the Environmental Protection Process.  The proposed guidance package will encompass all legislative, regulatory and procedural changes that have occurred since the previous guidance was issued.

Environmental Quality Improvement Act of 1970 (PL 91‑224, April 30, 1970, as amended)
The Environmental Quality Improvement Act of 1970 (42 USC 4371 et seq.) establishes a national policy which provides for the enhancement of environmental quality, with primary responsibility for implementation resting with State and local governments and appropriate regional organizations. The stated purpose of this Act is to assure that each Federal department and agency conducting or supporting public works which affect the environment shall implement the policies established under I existing law. This Act also established the Office of Environmental Quality to implement NEPA and If provide the professional and administrative staff for the Council on Environmental Quality.

This Act is listed in Appendix A of the current FHWA Technical Advisory but is not noted in the UMTA Draft Circular. As this Act is effectively implemented by existing FHWA regulations, no further discussion or elaboration is necessary.

Uniform Relocation Assistance and Real Property Acquisition Policies Act of 1970
The Uniform Relocation Assistance and Real Property Acquisition Polices Act (42 USC 4601 et seq.) along with the Uniform Relocation Act Amendments of 1987 establish federal policies and procedures regarding the relocation of homeowners and tenants and the purchase of property when needed for federal and federally assisted programs, including highway projects. This Act establishes procedures regarding notifications, relocation assistance advisory services, replacement housing, moving costs and other administrative processes. Relocation assistance must be provided in a manner that satisfies the requirements of Title VI of the Civil Rights Act of 1964 (42 USC 2000d et seq.), Title VIII of the Civil Rights Act of 1968 (42 USC 3601 et seq.), and Executive Order 11063 as amended by Executive Order 12259.

The current FHWA Technical Advisory addresses relocation impacts and includes a reference to this Act in Section V.G.4. This Act, along with Title VI of the Civil Rights Act of 1964, is also referenced in Appendix A of the Technical Advisory. The UMTA Draft Circular notes the need for compliance with the Act in its section on Land Acquisition and Displacement.

Noise Control Act of 1972
The Noise Control Act of 1972 (42 USC 4901 et seq.) establishes a national policy to “promote an environment for all Americans free from noise that jeopardizes their health or welfare.” A primary purpose of this Act is to coordinate federal research and activities in noise control and to establish noise emission standards for commercial products. This Act also requires the establishment of noise criteria and noise levels needed to protect the public health and welfare. U.S. DOT regulations regarding noise standards, the analysis of traffic noise impacts and noise abatement is contained in 23 CFR Part 772 ‑Procedures for Abatement of Highway Traffic Noise and Construction Noise.

The current FHWA Technical Advisory addresses noise impacts in Section V.G.9 and the Noise Control Act of 1972 is listed in Appendix A. No specific reference is given for 23 CFR Part 772. The UMTA Draft Circular does not reference this Act. The revised NEPA guidance package will reference 23 CFR Part 772.

Coastal Zone Management Act of 1972 (PL 92-583, October 27, 1972, as amended)
The Coastal Zone Management Act (CZMA) of 1972, as amended, (16 USC1451 et seq.) declares as a matter of national policy “to preserve, protect, develop, and where possible, to restore or enhance, the resources of the Nation’s coastal zone for this and succeeding generations”.  In order to implement this policy, the Act establishes a number of Federal programs designed to encourage and assist states and territories to preserve and protect their coastal resources.

Section 305 of the Act establishes the Coastal Zone Management Program to encourage coastal states and territories to develop CZM programs to preserve and protect coastal resources.  Some states have implemented local CZM programs under the jurisdiction of local authorities.  Federal actions and federally funded actions within designated coastal zones must be consistent with approved State CZM programs which must provide for, at a minimum: the protection of natural resources; the management of coastal development to minimize loss of life and property from improper development, and to protect existing uses; the prioritization of coastal-dependent uses; public access for recreation; and the redevelopment of deteriorating urban waterfronts and ports. 

The reauthorization of the Coastal Zone Management Act is currently under consideration in Congress.

On April 14, 2000 the National Oceanic and Atmospheric Administration (NOAA) proposed to revise the CZMA Federal Consistency regulations at 15 CFR Part 930. Current federal consistency regulations were issued in 1979 and are in need of revision. The Coastal Zone Act Reauthorization Amendments of 1990 and the Coastal Zone Protection Act of 1996 reauthorized and amended the CZMA, including revisions to the federal consistency requirement contained in Section 307 of the CZMA. Specifically, Section 307 was revised to clarify that the federal consistency requirement applies when any federal activity, regardless of location, affects any land or water use or natural resource of the coastal zone. The purpose of this proposed rule is to make these revisions and to codify the 1990 and 1996 statutory changes to Section 307. In addition, the proposed rule makes conforming changes in the Secretarial override regulations contained in Subpart H of Part 930, as mandated in the Coastal Zone Protection Act of 1996, whereby the Secretary of Commerce may override a state's consistency objection to a federal permit, license or funded project. The deadline for public comments on the proposed rule was May 30, 2000.

The current FHWA Technical Advisory (Section V.G.17) provides guidance regarding how to address the issue of CZM consistency in an EIS document and the consequences of a finding of inconsistency. The UMTA Draft Circular notes the need for compliance with the consistency provisions of the Act in its section on Navigable Waterways and Coastal Zones.

Endangered Species Act of 1973 (PL 93-205, December 28, 1973, as amended)
The Endangered Species Act (16 USC 1531 et seq.) was signed into law in 1973.  Authorization expired in 1992 and the Act has since been implemented through annual appropriations. Its reauthorization is currently being debated in Congress.  Through this legislation, fish, wildlife, and plant species identified as threatened or endangered (i.e., listed species) are protected. Pertinent sections are 7, 9, and 10.

Section 7 of the Endangered Species Act requires Federal agencies authorizing, funding, or carrying out actions to insure that these actions are not likely to jeopardize the continued existence of any listed species or result in the destruction or adverse modification of critical habitat. This insurance is achieved through consultation with the U.S. Fish and Wildlife Service (FWS) and/or the National Marine Fisheries Service (NMFS).

Federal permitting agencies are required to consult with the FWS and/or NMFS. Consultation may be effected in one of three manners: early consultation, informal consultation, or formal consultation.  Early consultation is conducted before an application is filed for a federal permit while informal and formal consultations are conducted after a permit application is filed.  Early and informal consultations are optional while a formal consultation is required if it is determined that an action may affect a listed species, whether the effect is beneficial, adverse, or benign.  It may be necessary to submit to FWS and/or NMFS a biological assessment that evaluates potential effects to species that may be present in the action area.

On June 10, 1999 FWS and NMFS announced the availability of their final joint Endangered Species Consultation Handbook, which provides guidance relative to conducting consultations and conferences under Section 7 of the Endangered Species Act.  Its purpose is to promote efficiency and nationwide consistency within and between the Services and is intended primarily as internal agency guidance; however, the handbook is fully available for public information and use.

Section 9 specifies prohibited takings of a listed species. Section 10 permits non‑federal incidental takings of listed species with an approved conservation plan that stipulates impacts, steps to minimize and mitigate impacts, and an alternatives analysis.

The current FHWA Technical Advisory (Section V.G.18) provides guidance regarding the identification of the presence or absence of proposed and listed species and critical habitats, the need to conduct a biological assessment, the need for consultation with FWS and/or NMFS, and how threatened and endangered species should be addressed in EIS documents. The UMTA Draft Circular notes the need for consultation with the FWS and NMFS in its sections on Endangered Species and Navigable Waterways and Coastal Zones.

Safe Drinking Water Act (PL 93‑523, December 16,1974, as amended)
Section 1424(e) of the Safe Drinking Water Act (42 USC 300f et seq.) establishes the Sole Source Aquifer process wherein the U.S. Environmental Protection Agency (EPA) may designate an aquifer as the "sole or principal drinking water source" for an area. The criteria used by the EPA to identify a sole source aquifer are that it supplies at least 50 percent of the drinking water for a given aquifer service area and there are no reasonably available alternative sources should the aquifer become contaminated. Section 1424(e) requires that Federal financially assisted projects demonstrate to the EPA that Sole Source Aquifers will not be contaminated to the extent that a significant hazard to public health will result.

Section 1428 of the 1986 amendments to the Act (PL 99‑339, June 19, 1986) establishes the Wellhead Protection Program to protect ground waters that supply drinking water to public water supply systems. A wellhead protection area is defined in Section 1428(e) as "the surface and subsurface area surrounding a water well or wellfield, supplying a public water system, through which contaminants are reasonably likely to move toward and reach such water well or wellfield."  The extent of a protection area within a State is determined by State Wellhead Protection Programs approved by the EPA.

The Safe Drinking Water Act (SDWA) Amendments of 1996 (PL 104-182) established state Source Water Assessment Programs [Sections 1453 and 1428(b)]. State assessment programs are required to delineate the boundaries of areas providing source waters for public water systems and identify the origins of regulated and certain unregulated contaminants in the delineated area to determine the susceptibility of public water systems to such contaminants.

The current FHWA Technical Advisory (Section V .G. 10) provides guidance regarding the need to coordinate with the EPA and State agencies to identify Sole Source Aquifers and wellhead protection areas and to discuss potential impacts, mitigation, alternatives, and compliance with Section 1424(e) and State Wellhead Protection Programs in EIS documents, but does not mention the requirements for Source Water Assessment Programs.  The UMTA Draft Circular does not address the requirements of the Act.

Federal Water Pollution Control Act, As Amended by the Clean Water Act of 1977 (PL 95‑217, December 28, 1977, as amended)
The Federal Water Pollution Control Act Amendments of 1972 (PL 92‑500) replaced the previous language of the Act entirely, including the Water Quality Act of 1965, the Clean Water Restoration Act of 1966, and the Water Quality Improvement Act of 1970, all of which had been amendments of the Federal Water Pollution Control Act first passed in 1956. The Clean Water Act of 1977 (33 USC 1251 et seq.) further amended PL 92‑500. This Act is commonly referred to as the Clean Water Act. The provisions of the reauthorization of this Act, as amended, are currently being debated in Congress. Numerous environmental regulatory programs arc established by sections of the Act found in Subchapter III (Standards and Enforcement) and Subchapter IV (Permits and Licenses). Pertinent sections are 319, 401, 402, 404.

Section 319, enacted by the amendments of 1987 (Water Quality Act of 1987), establishes State Nonpoint Source Management Programs to control nonpoint sources of water pollution. Section 401 authorizes states to issue or deny water quality certifications for discharges from federally permitted or licensed activities. Section 402, enacted by the 1972 amendments, establishes the NPDES (National Pollutant Discharge Elimination System) program to control point source discharges of pollutants. The 1987 amendments expanded Section 402 to include storm water discharges. The Army Corps of Engineers permitting program to regulate discharge of dredged or filled material was established by the 1972 amendments in Section 404.

On March 6, 2000 the Army Corps of Engineers issued new regulations revising their current nationwide permit program.  Specifically, the Corps replaced Nationwide Permit (NWP) 26, which was used to permit certain discharges in headwaters and isolated waters, and was the general permit most frequently involving impacts on wetlands. To replace NWP 26, the Corps is issuing several new nationwide permits and modifying others, modifying certain NWP general conditions and adding several new general conditions. The replacement NWPs continue to authorize many of the same activities previously permitted under NWP 26, but they are activity-specific, with terms and conditions to ensure minimal adverse effects on the aquatic environment.  Among other revisions, the maximum acreage limit under the new and modified NWPs is one-half acre, reduced from the previous maximum of three acres.

The Environmental Protection Agency issued a final rule on July 13, 2000 pursuant to Section 402 which revises and clarifies the agency’s current regulatory requirements for establishing Total Maximum Daily Loads (TMDLs), the maximum amount of pollution from all sources that a water body can sustain without violating state water quality standards under the CWA. The TMDL regulation will require states to monitor certain bodies of water, calculate the pollution "budget" for each, pinpoint specific levels of a given pollutant contributed by a specific party, then develop a cleanup plan to reduce the parties’ contributions. 

On August 10, 2000 the EPA and the Corps issued proposed regulations concerning certain activities that often destroy or fill in wetlands. The proposal would clarify the current regulations under the Clean Water Act, Section 404, to address environmentally destructive earth-moving activities (such as mechanized land clearing, ditching, channelization, and in-stream mining) associated with draining wetlands. Under Section 404 of the CWA, the Corps issues permits after completing the environmental review of dredged material from proposed projects, including the potential adverse effects on wetlands. This permit program is designed to minimize the environmental impact on wetlands, while also requiring off-setting actions, such as creating or restoring other wetlands.

The current FHWA Technical Advisory addresses water quality and permitting issues in Section V.G.10, Section V.G.11, and Section V.G.12. General guidance is provided regarding the overall assessment of water quality impacts to comply with the Clean Water Act. However, the FHWA research reports and methodologies recommended in the Technical Advisory to assess water quality impacts from highway stormwater runoff are outdated and have been superseded by more recent FHWA documents such as the 1990 report Pollutant Loadings and Impacts from Highway Stormwater Runoff (FHWA‑RD‑88‑006, 007, 008, 009) and the 1996 report Evaluation and Management of Highway Runoff Water Quality (FHWA‑PD‑96‑032). The UMTA Draft Circular does not reference these guidance documents.

The current FHWA Technical Advisory identifies the possible need for Section 401, 402 or 404 permits and provides general guidance regarding permitting issues that should be included in EIS documents. The UMTA Draft Circular discusses the need for Section 402 and 404 in its sections on Water Quality, Discharge of Dredged or Fill Material, and Navigable Waterways and Coastal Zones. However, neither the FHWA Technical Advisory nor the UMTA Draft Circular reflect the most recent changes to the Nationwide Permit program or the Section 402 TMDL requirements. The proposed guidance document will address these and other revisions to the Clean Water Act.

Soil and Water Resources Conservation Act of 1977 (PL 95‑192, November 18, 1977, as amended) 16 USC 2001 et seq.
The Soil and Water Resources Conservation Act of 1977 initiated a policy requiring that programs designed for the conservation of soil, water, and related resources administered by the U.S. Department of Agriculture (USDA) be responsive to the long‑term needs of the Nation. As such, the USDA is required to appraise the Nation’s soil, water, and related resources, including fish and wildlife, every ten years by developing and updating inventories of resources and the demands placed upon them. These appraisals must include information on resource quality, quantity capability and limitations to meeting current and projected demands, impacts of past uses, and conservation practices. Priority issues for the most recent appraisal are: soil erosion, soil quality, grazing lands, wetlands, wildlife and habitat, endangered species, biomass (animal waste and plants for energy production), new crops, new uses of agricultural products, pesticides, water quality, and agroforestry.

In addition, the USDA is required to develop and update a comprehensive soil and water conservation policy, the National Conservation Program, every ten years. The National Conservation Program is used as guidance for activities of the Natural Resources Conservation Service (formally the Soil Conservation Service).

The current FHWA Technical Advisory does not discuss the relevance of the Soil and Water Resources Conservation Act to EIS documentation or concordance with the National Conservation Program. However, Section V.G.2 does discuss impacts to farmlands and the need for consultation with the Soil Conservation Service (now known as the Natural Resources Conservation Service). The UMTA Draft Circular does not discuss impacts to farmlands.

Urban Park and Recreation Recovery Act of 1978
The stated purpose of the Urban Park and Recreation Recovery Act (16 USC 2501 et seq.) is to establish an urban park and recreation recovery program (similar to the Land and Water Conservation Fund) to provide Federal grants for the rehabilitation of critically needed recreation areas and facilities, particularly in urban areas. Property improved or developed with assistance under this Act cannot be converted to other than public recreation uses without the approval of the Secretary of the Interior and the assurance that other recreation properties of reasonably equivalent location and usefulness are provided.

In May 2000, the U.S. House of Representatives passed the Conservation and Reinvestment Act (CARA) which, if approved by the Senate, would provide additional annual conservation funding for both the Urban Park and Recreation Recovery Program (UPARR) and Land and Water Conservation Fund. A likely ramification of CARA’s passing would be an increase in the amount of public outdoor recreation properties funded by UPARR and therefore subject to the provisions of Section 6(f) (in addition to the jurisdiction of Section 4(f) of the Department of Transportation Act of 1966 concerning the protection of certain public lands).

While the current FHWA Technical Advisory does not reference this Act or the restrictions regarding properties assisted under this Act, it is likely that recreational properties developed or improved with funding under this Act would be addressed under the required Section 4(f) evaluation. The UMTA Draft Circular does not reference the Urban Park and Recreation Recovery Program. The revised guidance will address the requirements of this Act. 

Fish and Wildlife Conservation Act of 1980 (PL 96‑366, as amended)
The Fish and Wildlife Conservation Act of 1980 (16 USC 2901 et seq.), also known as the “Nongame Act,” authorizes Federal funding for the development of State conservation plans and programs for nongame fish and wildlife and for the revision and implementation of approved plans.  The 1988 amendments to this Act require the U .S. Fish and Wildlife Service (FWS) to: monitor and assess migratory nongame birds; identify impacts to migratory nongame birds from environmental change and human activities; identify migratory nongame birds as likely candidates for listing as an endangered species if additional conservation actions are not taken; and identify conservation actions needed to prevent the listing of these species. The 1989 amendments require that FWS identify land and water areas whose protection management or acquisition will foster the conservation of migratory nongame birds.

Neither the current FHWA Technical Advisory nor the UMTA Draft Circular discuss the need to be in concordance with State conservation plans approved under the Fish and Wildlife Conservation Act. While the current Technical Advisory provides guidance regarding impacts to proposed and listed species under the Endangered Species Act in Section V.G.18, it does not specifically address impacts to migratory nongame birds that may be likely candidates for listing, the subject of the 1989 amendments.

Comprehensive Environmental Response, Compensation, and Liability Act of 1980

(CERCLA) (PL 96‑510, December 11,1980, as amended)

CERCLA (42 USC 9601 et seq.) is a comprehensive law pertaining to the identification, documentation and remediation of environmental contamination caused by hazardous substances. CERCLA was significantly amended by the Superfund Amendments and Reauthorization Act (SARA) of 1986 (PL 99‑499). Section 105 of this Act establishes the procedures by which the National Priorities List of hazardous waste sites is compiled and updated.

In the absence of any comprehensive Superfund reform bill, stand-alone brownfields legislation is proceeding through Congress; this legislation would authorize grants and loans for assessing and remediating brownfields sites; clarify Superfund liability for landowners, contiguous property owners, and prospective purchasers and make other changes to CERCLA.

The current FHWA Technical Advisory addresses the need for the identification of permitted and unregulated hazardous waste sites during the planning stage for new transportation facilities and provides a reference to CERCLA in Section V .G. 20. The UMTA Draft Circular does not provide guidance with respect to CERCLA.

Farmland Protection Policy Act of 1981
The Farmland Protection Policy Act of 1981 (7 USC 4201 et seq.) establishes federal policy recognizing the importance of the Nation’s farmland and providing protection for those resources. The stated purpose of this Act is to “minimize the extent to which Federal programs contribute to the unnecessary and irreversible conversion of farmland to nonagricultural uses...” This Act defines prime and unique farmland and requires Federal agencies and departments to identify and take into account the adverse effects of their programs on the preservation of farmland, including the consideration of alternative actions to lessen adverse effects.

The current FHWA Technical Advisory addresses farmland impacts in Section V.G.3 and provides guidance regarding the identification of the various types of farmland, the potential impacts associated with each of the project alternatives, and the efforts to minimize or avoid potential impacts. The UMTA Draft Circular does not discuss impacts to farmlands.

Coastal Barrier Resources Act (PL 97‑348, October 18, 1982, as amended)
The Coastal Barrier Resources Act (16 USC 3501 et seq.) designated various undeveloped coastal barrier islands, depicted by specific maps, for inclusion in the Coastal Barrier Resources System. Areas so designated were made ineligible for direct or indirect Federal financial assistance that might support development, most importantly, Federal flood insurance. Specifically prohibited Federal financial assistance includes, among other things, the construction or purchase of any roads on, or bridges or causeways to any area included in the System. Expenditures or financial assistance for the maintenance. replacement, reconstruction, or repair, but not the expansion of publicly owned or operated roads that are essential links in a larger network are allowed under this Act. The Coastal Barrier Resources System currently consists of approximately 1.3 million acres comprising 1,211 miles of shoreline along the coasts of the Atlantic Ocean, the Gulf of Mexico; and the Great Lakes.

Bills reauthorizing and amending the Coastal Barrier Resources Act are currently under debate in Congress.

The current FHWA Technical Advisory includes a discussion of the Coastal Barrier Resources Act in Section V.G.16, and provides guidance regarding the identification of coastal barrier resources, coordination with the FWS, and the analysis of alternatives. The UMTA Draft Circular notes the need for consultation with the Department of the Interior on matters relating to the Act in its section on Navigable Waterways and Coastal Zones.

Coastal Zone Act Reauthorization Amendments of 1990 (PL 101‑508, November 5,1990)
Recognizing the need to nationally mandate a commitment to nonpoint source pollution, Congress enacted the Coastal Zone Act Reauthorization Amendments of 1990 (not a direct amendment of the Coastal Zone Management Act of 1972). Section 6217 requires states with federally approved CZM programs under Section 306 of the Coastal Zone Management Act of 1972 to develop and implement a Coastal Nonpoint Pollution Control Program to be submitted to NOAA and EPA for approval (16 USC 1455b). It is expected that these programs will be implemented through changes in existing State nonpoint source management programs established in Section 319 of the Clean Water Act and CZM programs.

Also pursuant to Section 6217, the EPA published Guidance Specifying Management Measures for Sources of Nonpoint Pollution in Coastal Waters (EPA, 840‑B‑92‑002, January 1993). This document specifically addresses management measures for roads, highways, and bridges. 

The Coastal Zone Act Reauthorization Amendments of 1990 and the Coastal Zone Protection Act of 1996 reauthorized and amended certain elements of the Coastal Zone Management Act (CZMA), including revisions to the federal consistency requirement contained in Section 307 of the CZMA. On April 14, 2000 the National Oceanic and Atmospheric Administration (NOAA) proposed to revise the Federal Consistency regulations at 15 CFR Part 930. Current federal consistency regulations were issued in 1979 and are in need of revision. The proposed revisions would clarify that the federal consistency requirement applies when any federal activity, regardless of location, affects any land or water use or natural resource of the coastal zone. The purpose of this proposed rule is to make these revisions and to codify the 1990 and 1996 statutory changes to Section 307. In addition, the proposed rule makes conforming changes in the Secretarial override regulations contained in Subpart H of Part 930, as mandated in the Coastal Zone Protection Act of 1996, whereby the Secretary of Commerce may override a state's consistency objection to a federal permit, license or funded project. The deadline for public comments on the proposed rule was May 30, 2000.

The current FHWA Technical Advisory and UMTA Draft Circular do not discuss compliance with Section 6217 coastal nonpoint source pollution issues or the proposed consistency rule, given that these guidance documents pre-date this legislation. The current Technical Advisory does, however, address nonpoint source pollution in general in Section V.G.10 as a water quality issue. The FHWA research reports and methodologies recommended by the current Technical Advisory for use in assessing water quality impacts from highway stormwater runoff are outdated and have been superseded by more recent FHWA documents such as the 1990 report Pollutant Loadings and Impacts from Highway Stormwater Runoff  (FHWA‑RD‑88‑006, 007, 008, 009) and the 1996 report Evaluation and Management of Highway Runoff Water Quality (FHWA‑PD‑96‑032). The UMTA Draft Circular does not mention these recent guidance documents.

Clean Air Act Amendments of 1990 (PL 101‑549, November 15, 1990)
The Clean Air Act Amendments of 1990 (CAAA; 42 USC 7401 et. seq.) significantly amended the Clean Air Act of 1970 (PL 91‑604) and placed renewed emphasis on transportation planning in order to maintain existing air quality and achieve air quality improvement. The pertinent sections of this Act with regard to transportation projects and NEPA compliance include: Title I ‑Provisions for Attainment and Maintenance of National Ambient Air Quality Standards; and to a lesser extent Title 11‑ Provisions Relating to Mobile Sources. Congress amended the Clean Air Act in 1990 to address. in part. the persistent failure of urban areas around the country to attain the health‑based national ambient air quality standard (NAAQS) for ozone. It was recognized that relatively steady increases in rates of vehicle miles of travel (VMT) were counteracting reductions in the rates of motor vehicle emissions from engine improvements.  Consequently, the CAAA set provisions to rectify the delay in NAAQS attainment and reduce mobile source emissions, specifically requiring:

· time frames to attain standards based on the severity of pollution;

· quantifiable emissions reductions consistent with the attainment time frames in a state’s air quality improvement plan (state implementation plan or SIP)

· conformity of federal actions with the SIP based on a comparative test between an action’s emissions and the SIP emissions reductions; and

· sanctions for non‑compliance.

With regard to NEPA compliance for projects funded by FHWA, an important determination is the project’s conformity with the appropriate SIP. Section 1768(1) of the CAAA states that “no department, agency, or instrumentality of the Federal Government shall engage in, support in any way or provide financial assistance for, license or permit or approve, any activity which does not conform to an implementation plan after it has been approved or promulgated under Section 110.” Section 176(c)(4) of the CAAA requires that the EPA establish the criteria and procedures for determining that transportation plans, programs, and projects funded or approved under title 23 USC or the Federal Transit Act conform with state or federal air quality implementation plans. The EPA issued its conformity rule on November 24, 1993 (40 CFR Parts 51 and 93, Air Quality: Transportation Plans, Programs, and Projects; Federal or State Implementation Plan Conformity).

The basic purpose of the conformity rule is to ensure that emissions from the transportation system conform with SIP emissions budgets for attaining/maintaining health‑based air quality standards.  Specifically, transportation plans, transportation improvement plans (TIPs) and projects cannot:  

· create new air quality standard violations;

· increase the frequency or severity of air quality standard violations; and

· delay attainment of air quality standards (40 CFR Part 51.428; 40 CFR Part 51.444)

If transportation plans, TIPs and projects do not conform with the emissions projections of the SIP, then they cannot be approved or funded (40 CFR Part 51.428; 23 CFR Part 450.312(d). The conformity rule also requires that FHWA projects not cause or contribute to any new localized CO or PMl0 violations or increase the severity of any existing CO or PM10 violations in CO and PM10 nonattainment and maintenance areas.

The Federal Highway Administration issued its Transportation Conformity Reference Guide on July 11, 2000.  The document is intended to facilitate compliance by state and local agencies with the transportation conformity requirements in the Clean Air Act Amendments of 1990, ISTEA and TEA-21.

On April 19, 2000 DOT and EPA signed a National Memorandum of Understanding between DOT and EPA on Transportation Conformity, which provides for improved coordination and consultation on conformity issues and SIP transportation provisions,  provides for timely review and comment on transportation and air quality planning documents, establishes a framework for the resolution of outstanding issues before final decisions are made, and provides guidance on the process for advancing transportation control measures (TCMs) during a conformity lapse.

The conformity rule was amended on August 7, 1995 (60 CFR S.40098), November 14, 1995 (60 CFR 57179) and August 15, 1997 (40 CFR Parts 51 and 93) as part of FHWA’s effort to streamline the conformity process.  On March 2, 1999 the U.S. Court of Appeals for the D.C. Circuit issued a decision which affected several provisions of the 1997 conformity rule, including the use of submitted budgets, the advancement of grandfathered and non-federal projects during a conformity lapse, and the 120-day grace period after SIP disapprovals. To implement the court decision, EPA issued a guidance memorandum on May 14, 1999 entitled Conformity Guidance on Implementation of March 2, 1999, Conformity Court Decision, and FHWA/FTA issued a guidance memorandum on June 18, 1999 entitled Additional Supplemental Guidance for the Implementation of the Circuit Court Decision Affecting Transportation Conformity. DOT and EPA plan to amend the conformity rule to reflect the court decision soon. The March 2, 1999, court decision does not affect the consultation provisions of the DOT/EPA MOU.

On May 14, 1999, the U.S. Court of Appeals for the D.C. Circuit struck down EPA’s 1997 Clean Air Act final rules on National Ambient Air Quality Standards for ozone and fine particulate matter (PM).  The ozone rule limited concentrations to 0.08 ppm over an eight-hour average replacing the 0.12 ppm over a one hour standard.  The PM standard placed an annual limit of 15 micrograms/cubic meter and a 24-hour limit of 65 micrograms/cubic meter on concentrations of particulates 2.5 micrometers or less in diameter.  EPA filed a petition for rehearing that was partially denied and partially granted by the court.  Specifically, the court modified its decision on implementation to provide that EPA can enforce a revised primary standard only in conformity with the ozone provisions that apply to non-attainment areas for the one-hour standard. The implementation of the revised standards remains uncertain at this time, according to the FHWA’s new guidance on transportation conformity.

The current FHWA Technical Advisory provides guidance regarding mesoscale air quality (ozone, hydrocarbons and nitrogen oxides) and microscale air quality (carbon monoxide). However, at the time the current Technical Advisory was developed, conformity was interpreted in the context of transportation control measures (TCMs) rather than emissions budgets or air quality analysis. The UMTA Draft Circular describes the types of projects that necessitate an air quality analysis, and discusses SIP conformity, NAAQS, primary pollutants, air quality modeling, and localized impacts. The revised guidance document will reflect the changes brought about by the CAAA, the court decisions and recent guidance regarding conformity particularly with regard to SIP conformity determinations and the relationship of proposed projects to actual achievement of air quality goals.

Intermodal Surface Transportation Efficiency Act of 1991 (PL 102-240, December 18,1991) 23 USC; 49 USC

Note: Many programs and other elements of ISTEA were revised by the Transportation Equity Act for the 21st Century (TEA-21) of 1998. Please see the separate section on TEA-21 for further information.

The Intermodal Surface Transportation Efficiency Act (ISTEA) of 1991 is a comprehensive and far‑ranging piece of legislation encompassing highways and highway safety, mass transit, motor carriers, transportation research, and authorizations. Title I ‑Surface Transportation relates mainly to highways and the programs administered by the FHWA, and has the most importance with regard to the FHWA Technical Advisory and NEPA compliance. In addition to establishing and reorganizing various funding programs for transportation projects, Title I also establishes metropolitan and statewide comprehensive transportation planning processes with a particular emphasis on integrating transportation planning and air quality goals. Specific requirements and restrictions are provided for Transportation Management Areas (TMAs) and areas classified as ozone and carbon monoxide nonattainment areas. ISTEA also created the Congestion Mitigation and Air Quality Improvement (CMAQ) program to direct funds to projects and programs in certain nonattainment areas. In addition, Section 1057 of ISTEA requires the Secretary [of the Department

of Transportation] to develop erosion control guidelines for states to follow when carrying out Federal‑aid construction projects.

Since they pre-date ISTEA, neither the current FHWA Technical Advisory, nor the UMTA Draft Circular reflect the planning processes mandated by ISTEA and the specific limitations placed on projects located in classified nonattainment areas. The revised guidance document should incorporate a reference to ISTEA and should provide guidance to integrate the transportation planning processes with the requirements of NEPA, particularly with regard to defining a project’s purpose and need and the analysis of alternatives. It should be noted, however, that the promulgation of new regulations pursuant to TEA-21 could supersede some of the requirements included in this Act. Therefore the revised guidance document should address and incorporate, as appropriate, any new requirements and regulations promulgated by that time.

National Highway System Designation Act of 1995 (PL 104‑59, November 28,1995)
The National Highway System (NHS) Designation Act is a comprehensive and far‑ranging piece of legislation that satisfies several requirements of ISTEA and clarifies many other transportation‑related requirements. As required by ISTEA, this Act designates the NHS, consisting of 160,955 miles of highway including the Interstate System and other roads important to the Nation’s economy, defense and mobility. This Act also repeals certain safety requirements, requires other safety measures and provides safety‑related authorizations. This NHS Designation Act also authorizes and allocates transportation‑related funding and establishes innovative financing programs.

The Transportation Equity Act for the 21st (TEA-21) Century provides additional funding for improvements to rural and urban roads that are part of the NHS, including the Interstate System and designated connections to major intermodal terminals. Funds may also be used to fund transit improvements in NHS corridors under certain circumstances. TEA-21 also expands NHS eligibility to include the following: natural habitat mitigation, publicly-owned intra-city and inter-city bus terminals and infrastructure-based intelligent transportation system capital improvements.

Several sections of this Act have a potential bearing on the revised guidance document and the preparation of NEPA documents for FHWA funded or approved projects. Section 305 of this Act amended and clarified portions of ISTEA and the CAAA regarding the applicability of transportation conformity requirements. The transportation conformity requirements of Title 23 and the CAAA serve to link transportation plans, programs and projects with a State’s plan to reduce air pollutant emissions identified in the State Implementation Plan (SIP). Section 305 confirms that the transportation conformity requirements apply only to areas designated as “nonattainment” and to areas that have been redesignated as attainment but are still subject to maintenance plan requirements. Section 305 also clarifies that nonattainment areas are required only to conduct a conformity analysis for those specific transportation‑related pollutants for which the area is designated nonattainment.

Section 303(a) of this Act requires states to conduct a life‑cycle cost analysis for each usable segment of the NHS costing $25 million or more, and Section 303(b) requires value engineering analysis for any projects on the NHS costing $25 million or more. Consideration should be given to how these additional requirements relate to NEPA‑required alternatives analysis, particularly with regard to the timing of these various analyses.

The National Highway System Designation Act of 1995 contained a number of provisions for streamlining transportation enhancements implementation. Section 316 provided for an advance payment option, directed the Secretary to establish environmental categorical exclusions for enhancements, and mandated a nationwide programmatic memorandum of agreement on historic preservation issues. This programmatic agreement was signed on May 1, 1997 by FHWA, the Advisory Council on Historic Preservation and the National Conference of State Historic Preservation Officers and offers State DOTs a framework for reducing project review, consultation, and processing time. Section 315 of the NHS Act clarified the role of conservation organizations in buying land that is subsequently used in a transportation enhancement project, and Section 323 allowed for the crediting of private cash and in-kind contributions toward the non-Federal share on all projects. 

Since both the current FHWA Technical Advisory and the UMTA Draft Circular pre‑date the NHS Designation Act of 1995, the provisions discussed above are not addressed in the current documents but require consideration for the revised guidance document.

Transportation Equity Act for the 21st Century (PL 105-178) (June 9, 1991)

The Transportation Equity Act for the 21st Century (TEA-21) (PL 105-178) was signed into law by President Clinton on June 9, 1998, authorizing highway, highway safety, transit and other surface transportation programs for the next 6 years. Building upon the foundation of the Intermodal Surface Transportation Efficiency Act of 1991 (ISTEA), TEA-21 combines current programs with new transportation, safety and environmental initiatives.

Important elements of TEA-21 include:  the assurance of a guaranteed level of Federal funds for surface transportation through FY 2003; strengthening of DOT safety programs; continuation of the program structure established for highways and transit under the ISTEA, including flexibility in the use of funds, emphasis on environmental improvement measures and focus on a strong planning process; further funding for the Congestion Mitigation and Air Quality and Transportation Enhancement programs; bicycle transportation and pedestrian walkways, trails and Scenic Byways; strengthened planning provisions and an expanded focus on environmental streamlining, which stresses the need for early interagency coordination and concurrent reviews. 

Transit initiatives include the Rural Transportation Accessibility Incentive Program, the Clean Fuels Program, and expanded funding for capital projects.  New programs such as Border Infrastructure, Transportation Infrastructure Finance and Innovation, and Access to Jobs target special areas of national interest and concern. TEA-21 also extends Intelligent Transportation Systems research efforts. 

Finally, TEA-21 eliminates the Major Investment Studies requirement of ISTEA, and DOT is 

required to issue new regulations to integrate these requirements into the planning provisions of Title 23 (Highways) and Chapter 53 of Title 49 (Mass Transportation) of the United States Code (USC), and the National Environmental Policy Act (NEPA).

As the FHWA Technical Advisory and UMTA Draft Circular both pre-date TEA-21, this legislation will be addressed in the proposed guidance document.

EXECUTIVE ORDERS
Executive Order 11514 ‑Protection and Enhancement of Environmental Quality (March 5, 1970)
Executive Order 11514 (as amended by Executive Order 11991, May 24, 1977) outlines federal policy and the responsibilities of federal agencies with regard to the implementation of NEPA. With this executive order, federal agencies were to “initiate measures needed to direct their policies, plans and programs so as to meet national environmental goals.” The responsibilities established by this order include: a) the evaluation and control of agencies’ plans and programs to protect and enhance the environment; b) development of procedures to ensure timely public information and public participation; and c) the exchange of information regarding environmental problems and control methods. This order also outlines the responsibilities of the Council on Environmental Quality.

The implementation of this Order by the DOT and, in particular, the FHWA is reflected in the regulations governing environmental impact and related procedures (23 CFR Part 771 and 49 CFR Part 622) and would be affected by the current effort to revise these regulations. This Executive Order is listed in Appendix A of the current FHWA Technical Advisory but, due to the broad nature of this Order, no specific reference has been provided in the Technical Advisory or UMTA Draft Circular.

Executive Order 11593 ‑Protection and Enhancement of the Cultural Environment (May 13, 1971)
Executive Order 11593 furthers the purposes and policies of NEPA, the Historic Preservation Act of 1966, the Historic Sites Act of 1935 and the Antiquities Act of 1906. This order requires federal agencies to “direct their policies, plans and programs in such a way that federally owned sites, structures, and objects of historical, architectural or archaeological significance are preserved, restored, and maintained...” Federal agencies were also directed to institute procedures to assure that Federal plans and programs contribute to the preservation and enhancement of non‑federally owned sites, structures and objects of historical, architectural or archaeological significance. This order also outlines responsibilities of federal agencies with regard to the identification, protection and documentation of sites, buildings and districts under federal jurisdiction that may qualify for listing on the National Register of Historic Places.

Executive Order 11593 is implemented by DOT Order 5650.1 (November 20, 1972), is listed in Appendix A of the current FHWA Technical Advisory, and is referenced in the UMTA Draft Circular.

Executive Order 11988 ‑Floodplain Management (May 24, 1977)
Executive Order 11988 seeks to avoid adverse impacts associated with the use and modification of floodplains and to avoid direct or indirect support of floodplain development. This order directs federal agencies to evaluate the potential effects of its actions in floodplains and establishes procedures for determining whether the action is located in a floodplain. For actions located in a floodplain, the agency is required to consider alternatives to avoid adverse effects and incompatible development. This order specifically requires that a floodplain evaluation be included in any environmental impact statement prepared in accordance with NEPA.

Executive Order 11988 is implemented by DOT Order 5650.2 (April 23, 1979), and is addressed by the current FHWA Technical Advisory in Section 11.8 and Section V.G.14 and is referenced in the UMTA Draft Circular.

Executive Order 11990 ‑Protection of Wetlands (May 24, 1977)
Executive Order 11990, often viewed as a companion to Executive Order 11988, seeks to avoid adverse impacts associated with the destruction or modification of wetlands and to avoid direct or indirect support of new construction in wetlands wherever there is a practicable alternative. Each agency is directed to avoid undertaking or providing assistance for new construction located in wetlands unless the head of the agency finds that: 1) there is no practicable alternative, and 2) that all practicable measures to minimize harm to the wetlands has been included in the proposed project.

Departmental policy and instruction for implementing Executive Order 11990 is provided in DOT Order 5660.1A (August 24,1978) and is further addressed in 23 CFR Part 777, Mitigation of Impacts to Wetlands. Executive Order 11990 is also addressed by the current FHWA Technical Advisory in Section V.G.12 and is referenced in the UMTA Draft Circular.

Executive Order 12088 ‑ Federal Compliance with Pollution Control Standards (October 13, 1978).

Executive Order 12088 seeks to ensure federal compliance with applicable pollution control standards. As established by this order, the Secretary of DOT is responsible for ensuring that all necessary actions are taken for the prevention, control, and abatement of environmental pollution with respect to activities under the control of DOT. The Secretary of DOT is also responsible for compliance with applicable pollution control standards, including those established pursuant to the Clean Water Act, the Clean Air Act and the Noise Control Act of 1972, among others.

This Executive Order is not referenced or addressed in the current FHWA Technical Advisory, or UMTA Draft Circular.

Executive Order 12372 ‑ Intergovernmental Review of Federal Programs (July 14, 1982)
Executive Order 12372 revokes the former A‑95 intergovernmental review process and places greater reliance on state and local processes for review and coordination of proposed federal financial assistance and direct federal development. Federal agencies are directed to: 1) use the state process to determine official views of state and local elected officials: 2) communicate with state and local officials as early as possible in the planning process: 3) make efforts to accommodate state and local elected officials’ concerns; 4) allow the states to simplify and consolidate existing federally required state plan submissions; 5) seek multi‑state coordination where interstate areas are affected; and 6) discourage the reauthorization or creation of planning organizations which are not adequately representative of, or accountable to, state or local elected officials.

This Executive Order is not referenced or addressed in the current FHWA Technical Advisory or UMTA Draft Circular.

Executive Order 12898  Federal Actions to Address Environmental Justice in Minority Populations and Low Income Populations (February 11, 1994). Amended by Executive Order 12948 (January 30, 1995).
Executive Order 12898 (as amended by Executive Order 12948) is designed to focus the attention of federal agencies on the human health and environmental conditions in minority and low‑income communities. The purpose of this order is to ensure that “each Federal agency shall make achieving environmental justice part of its mission by identifying and addressing, as appropriate, disproportionately high and adverse human health or environmental effects of its programs, policies, and activities on minority populations and low‑income populations...” This order requires federal agencies to adopt strategies to address environmental justice concerns within the context of agency operations and programs. Particular emphasis is placed on achieving greater public participation from minority communities and low‑income communities. EPA’s Office of Environmental Justice offers the following definition of environmental justice:

“The fair treatment and meaningful involvement of all people regardless of race, color, national origin, or income with respect to the development, implementation, and enforcement of environmental laws, regulations, and policies. Fair treatment means that no group of people, including racial, ethnic, or socioeconomic group should bear a disproportionate share of the negative environmental consequences resulting .from industrial, municipal, and commercial operations or the execution of federal, state, local and tribal programs and policies.”
A Presidential Memorandum (February 11, 1994) accompanying Executive Order 12898 emphasized that existing laws, including NEPA, provide opportunities for federal agencies to address environmental hazards in minority and low income communities. This Memorandum specified a variety of actions including four that were directed at NEPA related activities, as follows:

1. Each federal agency must analyze environmental effects, including human health, economic, and social effects, of federal actions, including effects on minority communities, and low‑income communities, when such analysis is required by NEPA.

2. Mitigation measures outlined or analyzed in EAs, EISs or Records of Decision (RODs), whenever feasible, should address significant and adverse environmental effects of proposed federal actions on minority communities and low‑income communities.

3. Each federal agency must provide opportunities for community input in the NEPA process. including identifying potential effects and mitigation measures in consultation with affected communities and improving accessibility of public meetings, official documents, and notices to affected communities.

4. 
In reviewing other agencies’ proposed actions under Section 309 of the Clean Air Act, EPA must ensure that the agencies have fully analyzed environmental effects on minority communities and low‑income communities, including human health, social, and economic effects.

The U.S. Department of Transportation’s strategy to address environmental justice is detailed in several guidance documents.  The first of these, the DOT Order on Environmental Justice to Address Environmental Justice in Minority Populations (DOT Order 5610.2) (April 1997), summarizes and expands upon the requirements of Executive Order 12898 on Environmental Justice. The Order generally describes the process for incorporating environmental justice principles into all DOT existing programs, policies, and activities.  In December 1998, the FHWA issued FHWA Actions to Address Environmental Justice in Minority Populations and Low-Income Populations that requires the FHWA to implement the principles of the DOT Order 5610.2 and E.O. 12898 by incorporating environmental justice principles in all FHWA programs, policies and activities.  Finally, FHWA and FTA issued a memorandum Implementing Title VI Requirements in Metropolitan and Statewide Planning (October 7, 1999) which clarifies how agency field offices may ensure that environmental justice is considered during current and future planning certification reviews. While Title VI and environmental justice have often been raised during project development, it is important to recognize that the law also applies equally to the processes and products of planning. The appropriate time for FTA and FHWA to ensure compliance with Title VI in the planning process is during the planning certification reviews conducted for the Transportation Management Areas (TMAs) and through the statewide planning finding rendered at approval of the Statewide Transportation Improvement Program (STIP).

The current FHWA Technical Advisory provides guidance regarding the evaluation of social and economic impacts with specific reference to minority and ethnic groups. Low‑income communities, however, are not specifically referenced in the current Technical Advisory. In addition, guidance for the evaluation of social and economic impacts is provided only with regard to the preparation of EISs, however, economic and social effects alone do not trigger an EIS (40 CFR Part 1508.14 ). The current Technical Advisory does not provide guidance with regard to: 1) the definition of minority and low‑income communities; 2) the determination of “disproportionately high and adverse” effects; and 3) additional public participation methods that may be required to ensure greater participation by minority and low‑income communities. Neither the FHWA Technical Advisory nor the UMTA Draft Circular specifically reference and incorporate the requirements of Executive Order 12898 since they pre‑date this Order. 

The overall DOT strategy for addressing environmental justice as well as the recent DOT and FHWA publications will be reflected in the revised guidance document.

Executive Order 12962 ‑Recreational Fisheries (June 7, 1995)
The purpose of Executive Order 12962 is to “conserve. restore. and enhance aquatic systems to provide for increased recreational fishing opportunities nationwide.” Under this order, federal agencies are directed to improve the quantity, function. sustainable productivity and distribution of aquatic resources for increased recreational fishing opportunities by. among other activities, “evaluating the effects of Federally funded, permitted, or authorized actions on aquatic systems and recreational fisheries and document those effects relative to the purpose of this order.” The order also establishes a National Recreational Fisheries Coordination Council (including a member designated by the Secretary of Transportation) and requires the preparation of a Recreational Fishery Resources Conservation Plan outlining actions to be taken by the identified Federal agencies (including the Department of Transportation).

The current FHWA Technical Advisory addresses water body modification and wildlife impacts (Section V.13) including the impacts to fish from the loss, degradation, or modification of aquatic habitat, However, recreational fisheries are not specifically addressed or acknowledged as significant resources. The Technical Advisory does not specifically reference and incorporate the requirements of Executive Order 12962 since the Technical Advisory pre‑dates this Order. The UMTA Draft Circular does not provide guidance with respect to this Order.

Executive Order 13061 - Federal Support of Community Efforts Along American Heritage Rivers   (September 11, 1997)

The purpose of Executive Order 13061 is the establishment of the American Heritage Rivers initiative in order to protect and restore rivers and their adjacent communities. The American Heritage Rivers initiative has three objectives: natural resource and environmental protection, economic revitalization, and historic and cultural preservation.  Federal agencies are directed by the President to coordinate Federal plans, functions, programs, and resources to preserve, protect, and restore rivers and their associated resources important to our history, culture, and natural heritage to the extent permitted by law and consistent with their missions and resources. Agencies are required to develop plans to bring increased efficiencies to existing and authorized programs with goals that are supportive of protection and restoration of communities along rivers. No new regulatory authority is created as a result of the American Heritage Rivers initiative and the Federal role will be solely to support community-based efforts to preserve, protect, and restore these rivers and their communities. Communities nominate rivers for participation in the program, and the President designates rivers that meet certain criteria as “American Heritage Rivers.” 

Federal agencies are directed to consult with American Heritage River communities early in the planning stages of Federal actions, take into account the communities' goals and objectives and ensure that actions are compatible with the overall character of these communities. Agencies shall seek to ensure that their help for one community does not adversely affect neighboring communities. Agencies are encouraged to help identify resources in the private and nonprofit sectors to aid revitalization efforts, and to develop partnerships with State, local, and tribal governments and community and nongovernmental organizations. 

This Executive Order is not referenced or addressed in the current FHWA Technical Advisory or UMTA Draft Circular.

Executive Order 13148 - Greening the Government Through Leadership in Environmental Management  (April 21, 2000)

The purpose of Executive Order 13148 is to ensure that Federal agencies take all necessary actions to integrate environmental accountability into agency day-to-day decisionmaking and long-term planning processes, across all agency missions, activities, and functions. Environmental management considerations must be a fundamental and integral component of Federal Government policies, operations, planning, and management. 

Federal agencies are required to develop and implement environmental management systems to ensure the support of environmental leadership programs, policies, and procedures and environmental compliance audit programs and policies that emphasize pollution prevention as a means to both achieve and maintain environmental compliance.

This Executive Order is not referenced or addressed in the current FHWA Technical Advisory or UMTA Draft Circular.

Executive Order 13158  - Marine Protected Areas (May 26, 2000)
The purpose of this Executive Order is to (a) strengthen the management, protection, and conservation of existing marine protected areas (MPAs) and establish new or expanded MPAs; (b) develop a scientifically based, comprehensive national system of MPAs representing diverse U.S. marine ecosystems, and the Nation's natural and cultural resources; and (c) avoid causing harm to MPAs through federally conducted, approved, or funded activities. Each Federal agency whose authorities provide for the establishment or management of MPAs shall take appropriate actions to enhance or expand protection of existing MPAs and establish or recommend, as appropriate, new MPAs. 

The Department of Commerce and the Department of the Interior, in consultation with the Department of Defense, the Department of State, the United States Agency for International Development, the Department of Transportation, the Environmental Protection Agency, the National Science Foundation, and other pertinent Federal agencies shall develop a national system of MPAs. These agencies are directed to coordinate and share information, tools, and strategies, and provide guidance to one another to further enhance and expand protection of existing MPAs and to establish or recommend new MPAs.  Each Federal agency whose actions affect the natural or cultural resources that are protected by an MPA shall identify such actions. In taking such actions, agencies are directed to avoid harm to the natural and cultural resources that are protected by an MPA. 

This Executive Order is not referenced or addressed in the current FHWA Technical Advisory or UMTA Draft Circular.

FEDERAL REGULATIONS
Most of the Federal regulations applicable to the FHWA Technical Advisory are the FHWA regulations found in Title 23 of the Code of Federal Regulations (CFR)‑Highways, Chapter I‑Federal Highway Administration. Additional applicable regulations are included in: Title 36‑Parks, Forests and Public Property; Title 40‑Protection of Environment, Chapter V ‑Council on Environmental Quality; and Title 50‑ Wildlife and Fisheries. Additional regulations pertaining to U .S. Coast Guard and Department of Army permits are found in Title 33‑Navigation and Navigable Waters.

The following provides a synopsis of the Federal regulations most pertinent to the drafting of the new guidance document, including most of the regulations referenced in the current FHWA Technical Advisory and UMTA Draft Circular.

23 CFR Part 450 ‑Planning Assistance and Standards

49 CFR Part 613 ‑Planning Assistance and Standards
On May 25, 2000 FHWA and FTA issued a Notice of Proposed Rulemaking (NPRM) for Statewide Transportation Planning and Metropolitan Transportation Planning to propose revisions to the regulations governing the development of transportation plans and programs for urbanized (metropolitan) areas and statewide transportation plans and programs. These revisions are mandated by statutory changes made by the Transportation Equity Act for the 21st Century (TEA-21) of 1998, which amended 23 CFR Part 450 and its requirements for a comprehensive and coordinated transportation planning process in metropolitan areas and States. Similar changes were made by TEA-21 to 49 CFR Part 613, which addresses the metropolitan planning process in the context of the FTA’s responsibilities. The deadline for public comments on the proposed rule is September 23, 2000.

The proposed revisions would make existing regulatory language consistent with current statutory requirements. The proposed regulatory language also addresses the implementation of Executive Order 12898 regarding Environmental Justice. These changes are being proposed concurrently with revisions to NEPA regulations and related procedures since the two rules are linked in terms of their working relationship. Both the statewide and metropolitan planning rule and the NEPA and transportation decisionmaking rules would be moved to new parts in the Code of Federal Regulations: 1410 and 1420, respectively, in order to underscore the integrated nature of transportation planning and the NEPA process.

These regulations, issued in 1993 in response to ISTEA, implement the provisions of ISTEA regarding statewide and metropolitan transportation planning for highway and transit projects. The sections on Statewide Transportation Planning implement 23 USC 135, which requires each state to carry out a continuing, comprehensive, and intermodal statewide transportation planning process, including development of a statewide transportation plan and transportation improvement program. The sections on Metropolitan Transportation Planning and Programming implement 23 USC 134, which requires designation of a Metropolitan Planning Organization (MPO) and comprehensive transportation planning for each urbanized area. By establishing specific requirements for nonattainment and maintenance areas, these regulations serve to link the transportation planning process and transportation improvement plans to the State Implementation Plans (SIP) for achieving air quality goals. Both 23 CFR Part 450 and 49 CFR Part 613 would be revised by the proposed changes.

TEA-21 has eliminated the Major Investment Studies requirement of ISTEA, and DOT is 

required to issue new regulations to integrate these requirements into the planning provisions of Title 23 (Highways) and Chapter 53 of Title 49 (Mass Transportation) of the United States Code (USC), and the National Environmental Policy Act (NEPA).

The current FHWA Technical Advisory and UMTA Draft Circular both pre‑date ISTEA and these regulations. Although the current Technical Advisory references 23 USC 134 and the statewide planning process (Section V.D.), this section of the U.S. Code was amended by ISTEA. The UMTA Draft Circular does not reference 23 USC 134 and the statewide planning process. 

23 CFR Part 650, Subpart A ‑Location and Hydraulic Design of Encroachments on Flood Plains
The purpose of these regulations, issued in 1979, is to prescribe FHWA policies and procedures for the location and hydraulic design of highway encroachments on floodplains. Hydraulic studies required by these regulations are to be summarized in environmental review documents prepared in accordance with 23 CFR Part 771 and would be revised by the proposed regulations. These regulations also require the evaluation of alternatives and a finding that a project resulting in a significant floodplain encroachment is the only practicable alternative.

The current FHWA Technical Advisory references 23 CFR Part 650, Subpart A in the discussion of Floodplain Impacts (Section V.G.14). The UMTA Draft Circular does not reference these regulations.

23 CFR Part 650, Subpart B ‑Erosion and Sediment Control on Highway Construction Projects
The purpose of these regulations, originally issued in 1974, is to prescribe policies and procedures for the control of erosion, abatement of water pollution, and prevention of damage from sedimentation from Federally funded highway construction projects. Pursuant to Section 1057 of the Intermodal Surface Transportation Efficiency Act of 1991 (ISTEA), which requires the development of erosion control guidelines, FHWA issued a final rule on July 26, 1994 updating and modifying the existing erosion and sediment control regulation, issued in 1974.  This revision to the regulations reflects current state-of-the-art practices and management techniques. To fulfill the requirements of Section 1057, the FHWA adopted, as guidelines, the American Association of State Highway and Transportation Officials (AASHTO) publication Highway Drainage Guidelines, Volume III, ``Erosion and Sediment Control in Highway Construction,'' 1992. The updated regulation includes a statement recommending that each State highway agency apply these guidelines, or their own more stringent guidelines, to develop specific standards and practices for the control of erosion.

The current FHWA Technical Advisory and UMTA Draft Circular do not reference the revised regulations at 23 CFR Part 650. The revised guidance document will address these regulations, as applicable.

23 CFR Part 771‑ Environmental Impact and Related Procedures

49 CFR Part 622‑ Environmental Impact and Related Procedures

These regulations, the primary focus of the current FHWA Technical Advisory, provide the policies and procedures of the FHWA for the implementation of NEPA and the corresponding CEQ regulations (23 CFR Parts 1500 through 1508). These regulations also pertain to the Federal Transit Administration (formerly the Urban Mass Transportation Administration).

These regulations are the subject of a May 25, 2000 Notice of Proposed Rulemaking (NPRM) for NEPA and Related Procedures for Transportation Decisionmaking, Protection of Public Parks, Wildlife and Waterfowl Refuges, and Historic Sites. The purpose of the NPRM is to update the NEPA implementing regulation for projects funded or approved by the FHWA and FTA. The current regulation, issued in 1987, does not reflect recent changes in legislation, most notably the Transportation Equity Act for the 21st Century (TEA-21). Under this proposed rulemaking, the FHWA/FTA regulations for implementing NEPA would be redesignated and revised to further emphasize using the NEPA process to foster decisionmaking in an effective and timely manner. The deadline for public comments on the NPRM is September 23, 2000.

In addition to revising the NEPA implementing regulations, a related package of non-regulatory guidance materials is in preparation by FHWA and FTA. This guidance package is aimed at consolidating and updating the two documents which provide guidance on the implementation of the National Environmental Policy Act and Section 4(f) of the U.S. Department of Transportation Act for highway and transit projects, FHWA’s Technical Advisory 6640.8A (1987), Guidelines on Preparing and Processing Environmental and Section 4(f) Documents and FTA’s (formerly UMTA) Draft Circular 5620.1A (1991), Guidelines for the Environmental Protection Process.  The proposed guidance package will encompass all legislative, regulatory and procedural changes that have occurred since the previous guidance was issued.

23 CFR Part 772 ‑Procedures for Abatement of Highway Traffic Noise and Construction Noise
These regulations provide procedures for noise studies and noise abatement measures in conjunction with Federal or Federal‑aid highway projects. These regulations include requirements for analyzing anticipated traffic noise impacts and alternative noise abatement measures, including requirements before adoption of a final environmental impact statement.

On August 11, 1997 the FHWA adopted a current interim final rule that restricts Federal participation for Type II noise abatement projects (proposed Federal or Federal-aid highway projects for noise abatement on an existing highway) to those that were approved before the date of enactment of the National Highway System Designation Act of 1995 (NHS) (PL 104-59) or are proposed along lands that were developed or were under substantial construction before approval of the acquisition of the rights-of-way for, or construction of, an existing highway.

The current FHWA Technical Advisory and UMTA Draft Circular do not provide a references to 23 CFR Part 772. The proposed guidance document will address the procedures of 23 CFR Part 772, as applicable. 

23 CFR Part 777‑ Mitigation of Impacts to Privately Owned Wetlands
The purpose of these regulations, promulgated in 1980, is to provide policy and procedures for the evaluation and mitigation of adverse environmental impacts to wetlands resulting from new construction of Federal-aid highway projects. Recognizing the advances in the science of wetland management and the changes brought about by ISTEA, the FHWA proposed amending these regulations in a Notice of Proposed Rulemaking and request for comments on June 17, 1996. The purpose of these proposed changes to the regulations was to provide more flexibility to State highway agencies in determining eligibility of mitigation alternatives for Federal participation. The proposed changes would also have encompassed all wetland mitigation projects eligible for Federal participation, not just those involving privately owned wetlands. On June 18, 1997, FHWA issued a Supplemental Notice of Proposed Rulemaking (SNPRM) proposing to clarify the scope of the wetlands regulations at 23 CFR Part 777 by specifying that they apply to all projects funded under the provisions of Title 23, USC. On April 7, 1999, FHWA issued an additional Supplemental Notice of Proposed Rulemaking concerning 23 CFR Part 777, which proposes updating the wetlands regulations to conform with wetland and natural habitat mitigation provisions mandated by the Transportation Equity Act for the 21st Century (TEA-21). FHWA is currently preparing a final rule concerning these regulations. 

The current FHWA Technical Advisory references 23 CFR Part 777 in the discussion of Wetland Impacts (Section V.G.12) but does not reference the pending revisions to the regulations. The UMTA Draft Circular does not specifically reference these regulations. The revised guidance document will summarize the current state of wetland mitigation science and alternatives and reflect the revisions to these regulations, when finalized.

36 CFR Part 800 ‑Protection of Historic and Cultural Properties
These regulations define and establish the Section 106 Process regarding the identification of historic properties and the evaluation of potential adverse effects resulting from federal projects or actions.

On May 18, 1999, the Advisory Council on Historic Preservation published a final rule implementing a revised Section 106 process, including substantive changes to 36 CFR Part 800. Please see the section on Section 106 under “Federal Regulations,” above.

The current FHWA Technical Advisory and UMTA Draft Circular note the need for compliance with 36 CFR Part 800, but do not reflect the 1999 changes to the regulation.

40 CFR Parts 1500‑1508 ‑ Council on Environmental Quality, Regulations for Implementing the Procedural Provisions of the National Environmental Policy Act
These regulations, issued pursuant to NEPA and other environmental laws and orders, are applicable to and binding on all Federal agencies for implementing the procedural provisions of NEPA. As stated in Section 1500.3 regarding the mandate of these regulations, these regulations, unlike the predecessor guidelines, are not confined to environmental impact statements, and “The provisions of the Act and of these regulations must be read together as a whole in order to comply with the spirit and letter of the law.” In general, Parts 1501 and 1502 address the procedures of preparing environmental documents with particular emphasis on the format and content of EISs. Part 1503 pertains to the requirements and process for obtaining and responding to comments regarding draft EISs. Subsequent parts of this regulation address referrals to the Council on Environmental Quality (Part 1504), agency decisionmaking (Part 1505), and other NEPA requirements such as public involvement and filing requirements (Part 1506). Part 1507 addresses agency compliance with these regulations and outlines the process for agencies to adopt their own procedures to supplement these regulations (i.e., criteria for determining actions to be addressed as Categorical Exclusions). Part 1508 defines various terminology and provides an index to the regulations.

The FHWA and FTA’s policies and procedures for implementing NEPA and incorporating CEQ regulations (23 CFR Part 771, Environmental Impact and Related Procedures) are the subject of a May 25, 2000 Notice of Proposed Rulemaking (NPRM) for NEPA and Related Procedures for Transportation Decisionmaking, Protection of Public Parks, Wildlife and Waterfowl Refuges, and Historic Sites. The deadline for public comments on the NPRM is September 23, 2000.

The purpose of the NPRM is to update the NEPA implementing regulation for projects funded or approved by the FHWA and FTA. The current regulation, issued in 1987, does not reflect recent changes in legislation, most notably the Transportation Equity Act for the 21st Century (TEA-21). Under this proposed rulemaking, the FHWA/FTA regulation for implementing NEPA would be redesignated and revised to further emphasize using the NEPA process to foster decisionmaking in an effective and timely manner. In a related effort, FHWA and FTA are preparing a related package of non-regulatory guidance materials that would update both the FHWA Technical Advisory and the UMTA Draft Circular.

The existing regulations, particularly the provisions of Parts 1502 and 1503, are referenced throughout the current FHWA Technical Advisory and UMTA Draft Circular.

50 CFR Part 402‑ Interagency Cooperation ‑Endangered Species Act of 1973, As Amended

These regulations interpret and implement various sections of the Endangered Species Act and defines procedures and requirements regarding interagency consultations and biological assessments.  These regulations also define and establish the role of the U .S. Fish and Wildlife Service and the National Marine Fisheries Service in the implementation of the Endangered Species Act.

The current FHWA Technical Advisory references specific subsections of 50 CFR Part 402 in the discussion of Threatened and Endangered Species (Section V.G.18). The UMTA Draft Circular does not specifically address these regulations, but does note the need for consultation pursuant to the Endangered Species Act.

Other Pertinent Documents
Many guidance documents have been developed by the FHWA as well as other Federal agencies to assist in the compliance with various environmental laws and regulations and to protect specific resources.  The list of documents that are pertinent to the revision of the FHWA Technical Advisory include various programmatic agreements, Memoranda of Understanding and Memoranda of Agreement.  In addition, various DOT Orders have been issued to direct federal transportation agencies with regard to environmental compliance and resource protection.  The following documents are presented as a representative list, a number of which are referenced in the current FHWA Technical Advisory.

National Memorandum of Understanding between DOT and EPA on Transportation Conformity (April 19, 2000)

The purpose of this MOU is to improve coordination and consultation on conformity issues and the key transportation provisions in State Implementation Plans (SIPs), to provide for timely review and comment on transportation and air quality planning documents and to establish a framework for the resolution of outstanding issues before final decisions are made. Regarding conflict resolution, the MOU recognizes the FHWA Divisions’/FTA Regions’ authority for making conformity determinations, but provides a mechanism for settling disputes between DOT and EPA by referring outstanding issues to the agencies' headquarters offices; within a 30-day time period there would be discussion of all pertinent issues, before DOT makes its decision.

The MOU also provides guidance on the process for advancing transportation control measures (TCMs) during a conformity lapse.  Noting that TCMs cannot advance during a conformity lapse unless they have already been approved into the SIP by EPA, the MOU directs Metropolitan Planning Organizations to focus on reestablishing plan/TIP conformity while advancing the TCMs which have already been approved in the SIP, if the lapse is estimated to last less than 6 months.

This MOU supersedes the "Memorandum of Understanding Between the Department of Transportation and the Environmental Protection Agency Regarding the Integration of Transportation and Air Quality Planning," which was signed on June 14, 1978.

National Memorandum of Understanding on Environmental Streamlining (July 1999)


The purpose of this Memorandum of Understanding is to improve the coordination of the environmental review process to expedite Federal highway and transit projects, in accordance with Section 1309 of the Transportation Equity Act for the 21st Century (TEA-21).  The Federal agencies signing the MOA have agreed to streamline environmental review processes in accordance with TEA-21 and other relevant environmental statutes. Elements of this MOU include the use of solutions such as programmatic agreements to reduce unnecessary project delays, application of the necessary technical and financial resources to identify and resolve issues early, an emphasis on the use of concurrent review of plans and projects, the development of  national procedures for dispute resolution, the establishment of goals, performance measures, and benchmarks to evaluate transportation and environmental decision making. 

Federal agencies are also encouraged to protect and enhance environmental quality by working with project sponsors to ensure full compliance with all applicable environmental laws, regulations, and policies, and to foster broad stakeholder involvement, and public participation throughout the environmental review process.

Signatories to the National Memorandum of Understanding on Environmental Streamlining are the Department of Transportation, Army Corps of Engineers, Department of the Interior, Environmental Protection Agency, Department of Commerce, Advisory Council on Historic Preservation, and Department of Agriculture.

Nationwide Programmatic Agreement for Transportation Enhancement Activities (May 1, 1997)
Pursuant to Section 316(2) of the National Highway System Designation Act of 1995 (PL 104-59), the nationwide programmatic agreement on Transportation Enhancements was signed by FHWA, Advisory Council on Historic Preservation and the National Conference of State Historic Preservation Officers.  The agreement offers State DOTs a framework for reducing project review, consultation, and processing time. The agreement also simplifies the historic preservation review process by encouraging local coordination and public participation, and permits the SHPO and the State DOT to exercise judgment in weighing the benefits of the project against minor, but measurable, adverse changes to historic qualities. 

Memorandum of Understanding to Foster the Ecosystem Approach (December 15, 1995)
This MOU is intended to foster the use, among Federal agencies, of the ecosystem approach, a method for sustaining or restoring ecological systems and their functions and values. The ecosystem approach is goal driven and based on a collaboratively developed vision of desired future conditions that integrates ecological, economic, and social factors, applied within a geographic framework defined primarily by ecological boundaries. The goal of the ecosystem approach is to restore and sustain the health, productivity, and biological diversity of ecosystems and the overall quality of life through a natural resource management approach that is fully integrated with social and economic goals. 

Federal agencies which signed the MOU have pledged to provide leadership in and cooperate with activities that foster the ecosystem approach to natural resource management, protection, and assistance, and ensure that they utilize their authorities in a way that facilitates, and does not pose barriers to, the ecosystem approach.  Specifically, the signatories agreed to consider all relevant and identifiable ecological and economic consequences (long term as well as short term) to their actions; improve coordination among Federal agencies; form partnerships between Federal, State, and local governments, Indian tribes, landowners, foreign governments, international organizations, and other stakeholders; improve communication with the general public; carry out Federal responsibilities more efficiently and cost-effectively; base decisions on the best science; improve information and data management; and, adjust management direction as new information becomes available. 

The signatories to this MOU are the Council on Environmental Quality, Department of Agriculture, Department of The Army, Department of Commerce, Department of Defense, Department of Energy, Department of Housing And Urban Development, Department of The Interior, Department of Justice, Department of Labor, Department of State, Department of Transportation, and the Environmental Protection Agency’s Office of Science and Technology Policy. This MOU expired on September 30, 1999 and has yet to be renewed.
Federal Interagency Memorandum of Understanding for Implementation of the Endangered Species Act  (November 8, 1994)
This MOU emphasizes interagency coordination and advance planning to reduce conflicts between programs of different government agencies and better manage impacts to endangered species and their habitats. The MOU was signed by FHWA, the Department of the Interior’s Bureau of Land Management (BLM), Bureau of Mines, Bureau of Reclamation, Fish and Wildlife Service (FWS), National Park Service, Minerals Management Service, the Department of Agriculture’s Forest Service, Department of Commerce’s National Marine Fisheries Service (NMFS), Department of Defense, Army Corps of Engineers, Coast Guard, Federal Aviation Administration, and the Environmental Protection Agency. 

The MOU establishes regional interagency working groups to coordinate agency actions to reduce conflicts over endangered species and create opportunities for conserving and recovering species that are listed or proposed for listing as endangered or threatened. These working groups involve the public, States, Indian Tribal governments, and local governments as appropriate. The MOU also establishes a national working group which will identify the geographic regions of the United States and its territories that will be used as the basis for organizing the regional interagency work groups, identify ways to improve the conservation of species listed under the ESA, perform an annual review of the previous year's progress and activities, and establish a program of work for subsequent fiscal years. The national working group will also identify and try to resolve national issues associated with interagency consultations undertaken pursuant to Section 7(a)(2). 

Department of Transportation - Department of the Army Memorandum of Agreement (January 18, 1983) and subsequent guidance.
This Memorandum of Agreement (MOA) implements Section 404(q) of the Clean Water Act to minimize, to the maximum extent practicable, duplication, needless paperwork and delays in the issuance of permits in accordance with Section 10 of the Rivers and Harbors Act of 1899 and Section 404 of the Clean Water Act.  This brief document establishes general policy regarding lead agency status, inter-agency coordination and cooperation scope of review by the Army for projects requiring an Army permit, and the development of general permits for DOT activities.  This MOA also establishes procedures for elevating specific cases when the District Engineer proposes to deny or to substantially condition a permit involving a DOT activity.

The current FHWA Technical Advisory references the U.S. DOT/Corps of Engineers Memorandum of Agreement in the discussion regarding the distribution of EAs and FONSIs (Section IV.A.) and in the discussion of permits (Section V.G.11.).  The current Technical Advisory, however, pre-dates the numerous efforts that have been made since 1988 to streamline the NEPA and Section 404 reviews and develop an integrated approach to transportation projects.  In August 1994, the U.S. General Accounting office issued a report titled, Highway Planning: Agencies Are Attempting to Expedite Environmental Reviews, but Barriers Remain.  According to this report, in 1988 the FHWA, EPA, the Corps, and the Fish and Wildlife Service, along with the national Oceanic and Atmospheric Administration, published a document entitled Applying the Section 404 Permit Process to Federal-Aid Highway Projects, which provided agencies with guidance on improving interagency coordination and integrating the NPA and Section 404 reviews.  In 1992, FHWA required all nine of its regions to develop procedures to integrate the NEPA and Section 404 requirements.  The 1994 GAO report examines the efforts that have been made in several FHWA regions and provides recommendations for further improving the process.

The revised guidance document should expand the discussion regarding the role of the Corps of Engineers and the importance of the Section 404 requirements in terms of NEPA documentation and compliance.  Recognizing the different approaches that may be applicable to the various FHWA regions, the revised guidance document should provide general guidance and somehow address recognition of each region’s individual approach.

USCG/FHWA Memorandum of Understanding on Coordinating the Preparation and Processing of Environmental Documents (May 6, 1981) and subsequent guidance.
The purpose of this Memorandum of Understanding (MOU) is to improve coordination and avoid unnecessary duplication of effort by the U.S. Coast Guard (USCG), the FHWA, and the various state highway agencies in the preparation and processing of environmental impact statements as required by NEPA for bridge projects requiring action by both the FHWA and the USCG.  This MOU establishes the responsibilities of both the USCG and the FHWA and provides procedures regarding interagency coordination and the determination of appropriate level of action (i.e., environmental impact statement, environmental assessment, or categorical exclusion).  Subsequent policy guidance was issued by the USCG on September 30, 1983 regarding their procedures on the adoption of lead agency environmental documents.  Additional policy guidance was issued by the USCG in 1984 regarding the proper level of environmental documentation when assessing the impacts on historic bridges.

The current FHWA Technical Advisory references the FHWA/U.S. Coast Guard Memorandum of Understanding in the discussion regarding the distribution of EAs and FONSIs (Section IV.A.) and in the discussion of permits (Section V.G.11). Considering the additional policy guidance that has been developed regarding the use of historic bridges, the guidance document should provide further guidance on this subject, particularly with regard to FHWA/USCG coordination and procedures.

Nationwide Programmatic Section 4(f) Evaluations and Approvals
The FHWA has developed programmatic Section 4(f) evaluations and approvals for various types of highway projects meeting certain applicability criteria.  On August 22, 1983, notice of Programmatic Section 4(f) Evaluation and approval for FHWA Projects that Necessitate the Use of Historic Bridges was published in the Federal Register (48 FR 38139).  This statement defines “use” and the types of projects applicable for programmatic approval following the evaluation of certain alternatives and the documentation of certain findings.  On August 19, 1987, notices of Nationwide Section 4(f) Evaluation and Approval for Federally Aided Highway projects with Minor Involvement With Public Parks, Recreation Lands, and Wildlife and Waterfowl Refuges (52 FR 3116) and Federally Aided Highway Projects with Minor Involvements With Historic Sites (52 FR 3118) were published in the Federal Register. These programmatic evaluations were developed to satisfy the requirements of Section 4(f) for all projects that meet certain applicability criteria.

The current FHWA Technical Advisory and UMTA Draft Circular address in detail the preparation of a Section 4(f) analysis but provide no guidance for determining if a Programmatic Section 4(f) Evaluation and Analysis is applicable.

DOT Order 5610.1C, Procedures for Considering Environmental Impacts (May 31,1979, with subsequent revisions)
This Order implements the mandate of NEPA, as defined and elaborated upon by CEQ's regulations, within the programs of the Department of Transportation. The Order is not a substitute for the regulations promulgated by CEQ, it supplements the CEQ regulations by applying them to DOT programs. This Order provides instructions for implementation of relevant environmental laws and executive orders in addition to NEPA. The environmental process established by this Order is intended to implement the Department's policy objective of one-stop environmental processing. To the maximum extent possible, a single process shall be used to meet requirements for environmental studies, consultations and reviews. The FHWA Technical Advisory lists this Order in its appendix on environmental laws and related statutes, but makes no other reference to it. The UMTA Draft Circular does not mention this Order.

DOT Order 5650.2, Floodplain Management and Protection (April 23, 1979)
This DOT Order implements Executive Order 11988 which directs federal agencies to evaluate the potential effects of their actions in floodplains, and requires that a floodplain evaluation be included in any environmental impact statement prepared in accordance with NEPA. This DOT Order specifically prescribes policies and procedures for ensuring proper consideration is given to the avoidance and mitigation of adverse floodplain impacts resulting from Department of Transportation projects. The UMTA Draft Circular notes that for projects located within a floodplain, a detailed analysis prepared pursuant to this Order is required. The FHWA Technical Advisory lists this Order in its appendix on environmental laws and related statutes, but does not make any reference to it in its section on floodplain issues; the Technical Advisory does , however, make reference to Executive Order 11988.

DOT Order 5660.1A, Preservation of the Nation’s Wetlands (August 24, 1978)
This DOT Order implements Executive Order 11990 which directs federal agencies to avoid direct or indirect support of new construction in wetlands wherever there is a practicable alternative.  The UMTA Draft Circular notes that for projects that may affect a wetlands area, an analysis must be performed pursuant to this Order. The FHWA Technical Advisory lists this Order in its appendix on environmental laws and related statutes, but does not make any reference to it in its section on wetlands issues; the Technical Advisory does, however, make reference to Executive Order 11990.
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