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Federal Laws and Regulations:

“Exploding the Misperceptions”
Misperception 1.  Transportation plans can be written in very general terms (e.g., a “policy plan”), leaving decisions on the nature of a transportation project to be made during project development and NEPA.

Statewide plans can be written in general terms, but more specificity is required in metropolitan areas.  To comply with EPA’s transportation conformity regulations, transportation plans in non-attainment and maintenance areas must identify the “design concept and scope” of planned transportation facilities.   Design concept and scope includes:

· Mode – highway, transit – and termini

· Number of lanes or tracks

· Degree of grade separation and access control

In all metropolitan areas, including those that are in attainment of air quality standards, transportation plans must be financially constrained.  Thus, they must provide sufficient detail to support the development of capital and operating cost estimates.

Misperception 2.  In metropolitan areas, a project must appear in the MPO’s plan and TIP before the NEPA process can be initiated.

The NEPA process can be initiated before a project appears in the MPO’s plan and TIP.  In such cases, the start of the NEPA process is treated administratively as a planning study.  FHWA/FTA planning and/or capital funds may be used to pay for the initial NEPA activities (e.g. feasibility or corridor needs studies).  Although FTA planning funds may be used for preparing environmental documents, FHWA planning funds cannot be used for this purpose since this is considered to be Preliminary Engineering by FHWA.  When used for planning activities, highway capital funds must appear in the TIP unless the State and MPO agree to exclude them from inclusion in the TIP.  Transit capital funds must appear in the TIP as well as the MPO’s Unified Planning Work Program (UPWP).

The NEPA process can be initiated before a project appears in the MPO’s adopted plan and TIP, BUT cannot be completed (with a FEIS, FONSI, or CE) until the plan and TIP specifically include the project, with the exception of projects that are grouped in accordance with 23 CFR 450.324(i).  In non-attainment and maintenance areas, projects, which are approved by FHWA/FTA, must be included in a currently conforming plan and TIP before the completion of NEPA.

Misperception 3.  An analysis of alternatives that is done as part of the planning process, as well as any resulting project decisions, must be redone under NEPA.

The planning and NEPA project development process should be considered a continuum and as such will involve a “winnowing down” of alternatives to achieve the reasonable range of alternatives required in the NEPA process for an EIS.  A series of screening steps is a typical and rational way to approach complex decision-making.  This winnowing down may occur:

· During planning before the formal initiation of NEPA;

· During planning after the formal initiation of NEPA (e.g., NEPA scoping or early coordination activities as part of planning); 

· After the project appears in the plan and TIP but before the formal initiation of NEPA; and/or

· After the project appears in the plan and TIP and after the formal initiation of NEPA.

Where screening decisions occur prior to NEPA scoping (or early coordination), FHWA and FTA advise state and local agencies to adhere to the principles of NEPA including

· Consideration of environmental impacts at an appropriate level of detail for the decision at hand; 

· Coordination with environmental resource agencies; 

· Public involvement; and

· Document the process and rationale.

State and local agencies that screen out alternatives prior to NEPA assume some risk of opposition, challenge by project opponents, or be questioned by resource agencies in later stages of NEPA development.  Nevertheless, if NEPA principles are adhered to, the screening decisions have a sound basis in analysis, and the analysis and coordination/involvement process is well documented, FHWA and FTA will not normally require that these decisions be reconsidered under NEPA.  It is appropriate to take advantage of the studies, public involvement and interagency coordination related to transportation planning during the NEPA project development process.  Studies produced during the planning process that support the selection of alternatives can be appended to the NEPA document and relied upon in the NEPA process so long as the information is not outdated.

Misperception 4.  The NEPA document must present all reasonable alternatives at the same level of detail.

Under Federal regulations, the NEPA process must consider a reasonable range of alternatives.  This does not preclude the participating agencies from screening out some alternatives prior to release of the NEPA document.  This might occur, for example, where an alternative is clearly inferior in terms of its transportation performance, cost effectiveness, the extent of environmental impacts, financial feasibility, or other factors.  The NEPA document would address these decisions when describing the alternatives considered but eliminated from consideration.

All alternatives that are presented for consideration in the draft and final EIS must be in “comparable level of detail” under Federal regulations.  This does not mean that the level of detail must be the same for each alternative.  Sufficient information should be provided to enable the reader to understand the consequences of each alternative and make reasonable comparisons.  Given the specifics of locations related to resources, it may be necessary to vary the level of detail from alternative to alternative to develop an adequate understanding of the environmental impacts and the alternatives ability to satisfy the purpose and need.

Misperception 5.  If an agency starts the NEPA process during planning, there is a risk that its plans and programs would be subject to NEPA.

Metropolitan and statewide transportation plans, as well as the metropolitan and statewide transportation improvement programs, do not entail a major federal action, and are thus not subject to the requirements of NEPA.  TEA-21 specifically exempted transportation plans and improvement programs from NEPA review.  Initiating the NEPA process as part of or concurrently with a planning study does not mean that the plans and TIP/STIPs are subject to NEPA. 

Misperception 6.  A good way to get resource agencies involved early is to publish a Notice of Intent in the Federal Register to begin the official NEPA scoping process.

Resource agencies are often designated to be “cooperating agencies” in the NEPA process.  A cooperating agency is an agency that has jurisdiction by law or special expertise.  

Under Council on Environmental Quality regulations (40 CFR 1501.6), the lead Federal agency is expected to request the participation of each cooperating agency in the NEPA process at the earliest possible time.  Cooperating agencies are then expected to participate in the NEPA process and in scoping (although they may indicate that other program commitments preclude or limit their involvement).  The Notice of Intent and the initiation of scoping do not trigger the requirement for resource agency participation.  One way to involve a resource agency early – potentially in advance of scoping – is for the lead agency to formally request that agency’s participation as a cooperating agency.

Misperception 7.  The NEPA process begins with the Notice of Intent (NOI). 

The NOI is an important step in the overall NEPA process but is only one of several milestones along the way to an agency’s final NEPA decision. The NOI signifies the point in the project development process in which the Federal agency has reached a conclusion about the appropriate NEPA class of action and has determined that an environmental impact statement (EIS) will be prepared. The NOI announces the agency’s intention to prepare an EIS and begins that process (40 CFR 1508.22).
In order for an agency to come to the decision that an EIS must be prepared for a specific project or action, some amount of planning and environmental analysis is inherently necessary. While the degree of analysis and investigation will vary depending on the agency action, project, location, and environmental resources involved, the work necessary to reach this decision could be considerable.  In some cases, a formal environmental assessment (EA) may be prepared to precipitate the decision to prepare an EIS; in other cases, this decision is supported by planning-level analyses.  In both cases, an adequate level of technical work is necessary to support the class of action decision.  Consequently, NEPA can be considered to begin as soon as such work is initiated, even if it is undertaken in advance of formal environmental review and documentation.
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