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Introduction


The following analysis of environmental statutes has been produced to facilitate an agreement between the members of the Canada-U.S.-Ontario-Michigan Border Transportation Partnership (the Partnership).  The increasing amount of U.S.-Canada border traffic through the Detroit-Windsor area was the impetus for the creation of this partnership, which is currently exploring several new transportation corridors across the Detroit River.  The Southeast Michigan/Southwest Ontario border area is currently the most heavily trafficked point on the U.S.-Canada border, and comprises about 50 percent of all traffic between the two countries.
  Three crossings currently serve the region: the Bluewater Bridge connecting Port Huron, Michigan and Sarnia, Ontario; the Ambassador Bridge connecting Detroit, Michigan and Windsor, Ontario; and the Detroit/Windsor Tunnel, also connecting those cities.  These existing border crossings have resulted in heavy and often congested traffic patterns, and are quickly approaching capacity.  Truck traffic has more than doubled since 1990
, and is continuing to increase.  The Ambassador Bridge is expected to reach capacity by the year 2010.


Due to the significant amount of commercial traffic across this border (estimated by the partnership to comprise 55 percent of all U.S.-Canada trade), expanding current limitations on trans-border transportation routes is an extremely important issue for Detroit, the American Midwest, and the United States as a whole.  Any disruption of commercial traffic could have enormous economic consequences.  As the existing trans-border routes face increased age and maintenance requirements, the likelihood of interruption to the flow of traffic increases.  In addition, the current global political environment must be taken into account—the Michigan/Ontario border crossings face an elevated risk of terrorist attack due to their prominent role in facilitating America’s economic health.  


The Partnership has currently begun assessing the environmental merits and 

demerits of five corridor alternatives for the crossing.  The members of the Partnership 

agreed early on to abide by the most stringent environmental regulations of each 

applicable jurisdiction, which requires an analysis of environmental statutes from all 

jurisdictions.  This paper describes the environmental review process for the United 

States, the State of Michigan, Canada, and the Province of Ontario.  All four processes 

are then compared to determine which is the most stringent at each step of the 

environmental process, with the goal being maximization of thoroughness and public 

oversight.  The statutes should be integrated as much as is possible, particularly since the 

overall review process is similar for each jurisdiction.  The paper offers brief descriptions 

of both American and Canadian legislation that is likely to be implicated in a border-

crossing project and concludes with a brief suggested framework for the final review 

process to be utilized by all jurisdictions.

Canadian Environmental Assessment Act


Like NEPA, the Canadian Environmental Assessment Act (CEAA, the Act) is also primarily procedural legislation, designed to ensure that adverse effects on the environment are minimized.  The CEAA implements procedures for coordination of authorities involved in projects, consideration of environmental and economic effects, and the inclusion of public concerns and comments.
  Overall, the intent of the CEAA is to promote sustainability as much as is practical while continuing to achieve economic goals.

Canada’s Act is conceptually similar to NEPA, but includes some terms that may be confusing to American readers.  Primarily, the Canadian equivalent of an Environmental Impact Statement, or EIS, is called an Environmental Assessment, or EA.  This may lead to confusion as NEPA also discusses a document entitled an ‘Environmental Assessment’.  However, the NEPA Environmental Assessment is the less detailed level of review available under NEPA and can be a brief document. Therefore, those familiar with the American use of EA may mistakenly assume that Canadian law does not require the most detailed level of review available.  This is not the case; to clarify matters, a Canadian Environmental Assessment will be referred to here as a CEA, which is analogous with the American EIS.

Threshold Requirements

A Canadian Environmental Assessment, or CEA, must be performed for projects enabled by any Canadian Federal Authority.
  Projects may be enabled in various ways.  If a Canadian Federal Authority is the proponent of a project and commits itself to carrying out any aspect of the project, a CEA must be performed.  Similarly, if the Authority finances or guarantees a project, procures land for it or provides federal land, or issues a permit or other approval enabling the project to move forward, a CEA must be performed.  The only exceptions to the CEA process are where (1) the project appears on the list of projects specifically excluded from the assessment process, (2) the project is carried out in response to an emergency, and (3) where the essential details of a project are not known at the time of the Federal Authority’s action, and the action is in the form of financial assistance.


According to the Act, each Federal Authority involved in a project requiring a CEA is responsible for implementing the CEA for that project.  In order to ensure that the CEA is undertaken as early in the process as possible, the relevant Authority is generally barred from exercising any powers to advance the project until the CEA is complete or it is determined that the environmental impact is either not significant or justifiable.
  Where more than one Federal Authority is involved, they are expected to work together to ensure compliance under the Act.
  The CEA process, when carried out by a Responsible Authority, should include a screening report or comprehensive study along with the design and implementation of a follow-up program where necessary.
 


An Environmental Assessment under the Act begins with a determination of the project’s scope.
  The responsible Federal Authority will generally make this determination, considering any work or undertaking likely to occur over the course of the project’s life.  Once the scope is determined, the Responsible Authority will often undertake a screening or comprehensive study of the project, taking into account various factors.  These factors include not only the actual construction of the project, but also the activities that the project will generate upon completion, potential accidents or malfunctions, and cumulative environmental effects.
  In addition, public comments are considered, along with mitigation measures that are both technically and economically feasible, and any alternative means of achieving the project’s goals.  The screening or comprehensive study may be delegated to an outside consultant.

Screening and Comprehensive Study


Any project not excluded from the CEA requirement must undergo a screening if it is not covered in the comprehensive study list.
  The public must be given an opportunity to examine and comment on the screening report.  On the basis of a screening report, a Responsible Authority may either cause a project to proceed with appropriate mitigation measures in place or prevent a project from proceeding, depending on whether any expected adverse environmental consequences can be justified.


Projects necessitating comprehensive study are included on the comprehensive study list, promulgated by the Governor in Council, which contains projects or classes of projects considered likely to have significant adverse environmental effects.
  For these projects, the Responsible Authority is required to ensure that such a study of the project takes place.
  The results of such a study must be placed in report form and provided to the Minister of the Environment (the Minister) and the Canadian Environmental Assessment Agency (the Agency); the Responsible Authority may not decide on its own whether to proceed with the project.  Once the comprehensive study report is complete, it must be made available to the public for examination and comment.
  A deadline for public comment must be published in a notice that explains where copies of the comprehensive study report may be obtained, and any person may file comments prior to the deadline.  After examining both the report and any public comments, the Minister of the Environment may determine that the project should commence with mitigation measures in place or that the project cannot be justified.
 A Responsible Authority or the Minister of the Environment may terminate the environmental assessment of any project under their jurisdiction upon determining not to pursue the project to which it relates.

Public Information


Records relating to Environmental Assessments must be included in a public registry maintained by the Responsible Authority or the Agency.
  This registry should include any related reports, public comments, implementation records, terms of reference, and documents related to mitigation requirements.  Any records that have been made available to the public at any stage in the assessment process must be included.  However, failure to adequately comply with this provision will not result in any liability of the maintaining party.


Formal defects or technical irregularities are not grounds for judicial review of any matter under the Act.
  The Minister may issue guidelines for the Act’s application, establish advisory bodies, enter into agreements with jurisdictions and governments, and establish criteria for mediators, panel members, and alternative assessment procedures.
  The Minister is required to provide the public with notice and draft copies of any such guidelines, along with the opportunity to comment.  The Governor in Council has the power to promulgate a broad range of regulations covering assessment procedure and timing, definitions, excluded projects, dissemination of information, and more.
  The Governor in Council also has the ability to vary procedure in certain cases upon the Minister’s recommendation.

Referral to Mediation or Panel Review


If a Responsible Authority or the Minister of the Environment believes that any project requires additional consideration, they have the option of referring that project to a mediator or a review panel for further assessment.  A Responsible Authority must go through the Minister in order to refer a project.  A project may be referred to a mediator or panel at several stages of the assessment process, beginning with the analysis of a project’s scope.
  At this stage of analysis, the mediator or panel will work with the Minister of the Environment to determine the project’s scope as well as the factors to be considered in the project’s assessment.
  A Responsible Authority may also refer a project to mediation or panel review after performing a screening analysis.
  Similarly, the Minister of the Environment may request the assistance of a mediator or panel after receiving a comprehensive study report.
  Once this referral has taken place, the project cannot be ‘pushed through’ pursuant to any other Act of parliament.
  Any report submitted to the Minister of the Environment, whether from a mediator or a review panel, should be made available for public scrutiny.


The Minister of the Environment makes the decision whether to refer a project for mediation or panel review, either on his or her own initiative or on the request of a Responsible Authority.  Environmental Assessments may be referred to a mediator only if the interested parties have been identified and agree to participate in mediation.
 The mediator must be unbiased and free from any conflict of interest.
  At the conclusion of mediation, the mediator must submit a report to both the Responsible Authority and the Minister.
  If the mediator or the Minister determines that the result of mediation will be unsatisfactory, either of them may terminate mediation and refer the Environmental Assessment to a review panel.


In the event that an Environmental Assessment is referred for panel review, the Minister of the Environment will appoint members of the panel who are unbiased, knowledgeable, and free of any conflict of interest.
  The panel must ensure that any information received is made available to the public, and should hold public hearings relating to the project.
  At the conclusion of the Environmental Assessment, the panel will prepare a detailed report including their conclusions, rationale, and recommendations for the project or follow-up measures.  This report should be submitted to the Minister and the Responsible Authority.  The review panel may summon witnesses and take evidence, through oral examination or production of documents and exhibits, in the same manner as a court of record.
  Panel members have discretion to hold closed proceedings where it is determined that certain evidence should not be publicly disclosed; otherwise, hearings are to be open to the public.  The panel may issue and enforce summonses and orders in the same manner as a court.


The Minister of the Environment may establish a review panel jointly with another jurisdiction where that jurisdiction is likely to be affected by a proposed project.
  A jurisdiction includes different agencies, provinces, countries, or foreign agencies.  A publication of agreement for a joint panel established with another jurisdiction must be issued prior to the commencement of any hearings by the panel.  The assessment by such a panel will be deemed to satisfy the Canadian Environmental Assessment requirement.  The Minister may also allow the substitution of an assessment process promulgated by another Canadian Federal Agency for the Canadian Environmental Assessment process so long as it considers factors covered by the Act, allows for public participation, and produces a report, which is submitted to the Minister.

Final Decision and Implementation


Once the Environmental Assessment is complete, either by the efforts of the Responsible Authority or through referral to the Minister, mediation, or panel review, the Responsible Authority has several options.  It may either allow the project to commence, with or without implementation of mitigation measures as deemed necessary, or it may abstain from exercising any powers that would allow the project to be carried out.
  If the Responsible Authority allows the project to commence, it must ensure that any required mitigation measures are implemented.  The Responsible Authority must also notify the public of its course of action, outlining any expected adverse environmental consequences and the procedures in place for mitigating those consequences.
  A certificate of Environmental Assessment signed by the Responsible Authority serves as proof that the project is in compliance with Canadian Environmental Assessment requirements.

International Environmental Effects


When proposed projects are likely to have trans-boundary effects, the Minister of the Environment should not refer the assessment to a mediator or review panel if an agreement is in place with the other affected province or nationality.
  Any substitute manner of assessment must consider at least the same factors as a Canadian Environmental Assessment, include an opportunity for public participation, and result in a report submitted to the Minister and published.  If a mediator or review panel is appointed to assist in the performance of an Environmental Assessment, the rules governing such appointments remain applicable regardless of the expanded scope of the project’s effects.
  Upon consulting with the parties affected by the proposed project, the Minister may order that the project be halted pending Environmental Assessment, and may further order that the project be halted until appropriate mitigation measures are in place.
  If it appears that such an order is about to be contravened, the Attorney General of Canada may request a court to order an injunction against any persons named to refrain from acting to proceed with the project until the Environmental Assessment is completed and mitigation measures are in place.


Where the Canadian Government or a Canadian Federal Authority enters into an agreement with any other government to perform Environmental Assessments, the assessment should be carried out as soon as is practicable and before irrevocable decisions have been made.
  This requirement is waived only if the Responsible Authority is strictly providing financial assistance, and the agreement with the other government does not become effective until the essential project details are specified.

National Environmental Policy Act


The National Environmental Policy Act (NEPA, the Act) became law in 1970.  The Act is found at 42 U.S.C. § 4321, et. seq.  NEPA was a response to increased pollution of the environment, and was intended to promote environmental understanding and reduce damage to the environment.
  However, while the Act expressly created a new environmental body in the Council on Environmental Quality, coincided with the creation of another in the Environmental Protection Agency (EPA), and requires an environmental analysis of major federal actions, it did not expressly limit any decision-making authority.  The federal agency directly involved with promoting a project retains the authority to decide whether a proposed action will or will not be taken.


The new authority established by the Act was the Council on Environmental Quality (CEQ, the Council).  Composed of three members, the CEQ board is entirely appointed by the President of the United States.
  One of the Council’s primary tasks is to assist the President in preparing the annual Environmental Quality Report
 and to make policy recommendations.  While the Council is not directly involved with the preparation of Environmental Impact Statements by federal agencies, the Council does promulgate regulations governing how the Statements are to be prepared.  The Council also reviews proposed federal actions requiring EIS preparation along with the comments provided by the EPA, which generally must analyze and comment on such federal actions.
  These Agency comments are made public upon completion of these analyses.  Threshold Requirements

NEPA is applicable to projects undertaken by federal agencies, projects that receive federal funding, or any other projects that amount to a major federal action significantly affecting the human environment.  The key section of the Act in the federal agency context is § 4332, which details the environmental responsibilities of federal agencies.  This section requires federal laws and regulations to be construed in accordance with NEPA policies, and directs federal agencies to consider environmental issues when proposing or recommending legislation or other federal actions.  Where such actions are determined to have a significant environmental effect, responsible officials are required to prepare an Environmental Impact Statement (EIS) describing the overall environmental impact of the action, any unavoidable adverse effects of the proposal, alternatives to the proposed action, the long-term consequences of the action, and any irreversible commitments of resources necessary to carry the action through.
  

A preliminary EIS will generally be reviewed by the EPA, which will comment and publish a notice in the Federal Register when such comments are available to the public.  If the EPA deems a proposed action environmentally unsatisfactory, the CEQ reviews both the EPA’s findings and any response by the federal agency producing the draft EIS.  The final EIS must offer cooperating agencies the opportunity for input, and must be provided along with any comments received from federal, state, and local authorities to the executive branch, the Council on Environmental Quality, and the public.  It is important to remember, however, that the final decision regarding any federal action requiring an EIS remains with the responsible federal authority—neither the CEQ nor the EPA may prohibit an action endorsed by that authority. 

CEQ Procedural Regulations

The Council on Environmental Quality promulgates regulations governing NEPA compliance.
  These regulations act as a framework for federal agencies to follow in producing their own environmental analysis procedures.  While agencies are given some discretion, they are required to follow the CEQ framework.
  Broadly speaking, the CEQ regulations require early integration of environmental analysis into the planning process, cooperation with all agencies or authorities likely to become involved in or be affected by the proposed action, and a tight focus on the significant effects of the action without excessive analysis of insignificant effects.  If the responsible authority determines that the type of proposed action has already been determined not to have a significant effect on the environment, this type of action is a Categorical Exclusion (CE) and an EIS is not required.  If the authority is unsure whether an EIS should be prepared, an Environmental Assessment (EA) is produced after an initial analysis.  This environmental document, essentially a discussion of potential impacts and a possible starting point for an EIS, should not be confused with a Canadian Environmental Assessment (CEA), which is a more detailed analysis comparable to the American EIS.  On the basis of the EA and other environmental data, the responsible authority may either (1) determine environmental effects are slight, and prepare a Finding Of No Significant Impact (FONSI), or (2) determine that a significant environmental impact may result and an EIS is necessary. 

FHWA Procedural Regulations    

The Federal Highway Administration (the Administration) also has specific guidelines in place governing the preparation of Environmental Impact Statements.  Predictably, they adhere closely to the CEQ requirements.  Once the determination has been made that an action is likely to cause significant environmental impacts, the action is labeled a ‘Class I’ action.
  A Notice of Intent to prepare an EIS is then published in the Federal Register.
  After publishing the Notice of Intent, the Administration and the applicant scope the project.  The scoping process determines the range of information included in the statement: alternative actions to be considered, probable impacts, significant effects of the project, etc.  Other agencies and the public may be invited to participate in the scoping process.
  The draft EIS must evaluate reasonable alternatives to the project and discuss why they were determined unacceptable solutions, and include all studies and data used in the evaluation of the project.    

Once a draft EIS is complete, the Administration reviews it for NEPA compliance, signs off on it, and releases it for filing with the EPA.  At this time, the draft EIS must be made available to the public.
  If the proposed action substantially alters the area in question, has a significant negative impact on abutting areas, has significant economic or social effects, or where the Administration determines it is otherwise appropriate, public hearings should also be held.  The public should be provided with adequate notice of such hearings, at which the proposed action should be explained in detail along with the procedure for receiving public comments.
  The public is given a minimum of 45 days to comment after publication in the Federal Register of notice that the draft EIS is available.

After consideration of the public and inter-agency comments received concerning the draft EIS, the Administration and the applicant should prepare a final EIS, both identifying the preferred alternative and evaluating all considered alternatives.
  The final EIS should respond to the comments received and describe any mitigation measures that are to be incorporated into the project.  If any inter-agency conflicts have not been resolved, they should be identified in the final EIS, which should also document the project’s expected level of compliance with applicable environmental laws.  The Administration should endorse the final EIS, which will then be made available to the public and to any interested agencies or parties.

Upon completion of the final EIS, the Administration completes and signs a Record of Decision (ROD).  This document must present the basis for the decision regarding the proposed action, along with any mitigation measures to offset effects of the action.
  Generally, this marks the end of the environmental review process—as noted previously, the responsible federal authority makes the final decision regarding whether the proposed action takes place.  In the unlikely event that another agency (the EPA, for example) takes issue with the EIS results or preparation, that agency can refer the final EIS to the Council on Environmental Quality for review.

Judicial Review


Judicial review of NEPA violations primarily focuses on whether the defendant properly and in good faith followed the procedures outlined in the Act and applicable regulations.  Review of federal agency decisions is covered under the Administrative Procedure Act, which allows the reviewing court to hold unlawful and set aside agency actions in certain situations.
  The plaintiff must allege injury in fact, causation, and redressability in order to show standing to sue.
  Generally, the relief available to a successful plaintiff will be forced NEPA compliance—the court will enjoin the agency from proceeding until it has demonstrably fulfilled NEPA requirements.   

Ontario Environmental Assessment Act


The Ontario environmental assessment (OEA) process is straightforward, and vests significant power in the Minister of the Environment (the Minister).  The sequence of events is similar to that of the NEPA process in that a proposed action is studied to determine the likely environmental effects and possible alternatives, with the results compiled in a comprehensive document. As in the Canadian Environmental Assessment Act, the resulting document is referred to as an Environmental Assessment.  However, in order to avoid confusion with the less detailed American Environmental Assessment, we will refer to it as an Ontario Environmental Assessment or OEA.  

As with the Canadian Environmental Assessment Act, most of the OEAA statute’s key provisions are contained in the statute itself and not the regulations. However, the actions covered by the OEAA (the Act) are fairly broad, and can include some private actions designated in separate regulations promulgated under the Act.
  These can be major commercial or business activities, plans, proposals and enterprises carried out by persons not acting on behalf of the Crown, a public body, or a municipality.  Besides promulgating regulations subjecting private activity to the EA process, the Minister also may enter into agreements with private entities whereby those entities agree to submit to the OEAA process.


The first step in the OEAA process is determining the Terms of Reference (TOR) for a proposed action.  This is essentially a scoping process in which the proponent of the action must consult with all interested parties.
  The TOR proposal should describe any such consultations, indicate that the OEA will be prepared according to all statutory requirements, and set out such requirements, including any particularly applicable to the type of action proposed.
   The TOR proposal is given to the Ministry for approval, and the proponent provides public notice of the TOR proposal.  The proposed Terms are also made available for public inspection and comment; comments are submitted in writing to the Minister.  Upon consideration of the TOR proposal and any public comments received, the Minister decides whether to approve the Terms and allow preparation of an OEA, to approve the terms subject to amendments, to refer the TOR proposal to mediation, or to deny approval of the TOR proposal. Without Ministerial approval, the proponent may not even prepare the OEA, let alone proceed with the proposed action.


Once the proponent receives approval of a TOR proposal, preparation of the OEA may begin.  The contents of this document are governed by R.S.O. ch. E-18, §6.1 (2003) (Can.).  The document must include descriptions of the action’s purpose and rationale, any alternative means of carrying out the action, and alternatives to the action itself.  The document should also describe the surrounding environment likely to be affected by the proposed action or alternatives thereto, the probable effects of the action on the surrounding environment, and any necessary or possible means to mitigate the effects of the proposed action.  The OEA should also include an evaluation of the relative advantages and disadvantages of the proposed action and discussed alternatives.  Any consultation with interested parties or outside entities should be described.  Finally, if the TOR included any requirements not covered by s. 6.1, the relevant information or analysis must be included in the final document.


When the OEA is completed, the proponent of the action may apply for Ministerial approval.
  Prior to receiving such approval, allowed preparations for the proposed action are limited.
  For example, the proponent may take any action necessary to comply with the Act, acquire property or rights, engage in research and prepare studies, and secure financing.  However, it appears that large-scale physical activity, such as beginning construction or site preparation, is prohibited prior to receipt of Ministerial authorization.  The Act prohibits a proponent from proceeding with an undertaking without approval from the Minister or the Tribunal.

As part of the application for approval, the completed OEA document should be submitted to the Ministry of the Environment for review.
  Before the deadline for Ministry review completion, the proponent may amend or withdraw the document at will; after the deadline has expired, the Minister must approve any request to amend or withdraw.  Public notification is again required at this point, along with provision of complete OEA documents for public inspection.
  The process for public comment is identical to the earlier TOR proposal process—written comments are submitted directly to the Ministry of the Environment.  Ministry officials will evaluate the document, and must give the proponent notice 14 days prior to the review deadline if they determine that the OEA document is deficient.  The proponent then has 7 days to correct the deficiencies.  If the OEA is rejected, the Ministry officials must notify the proponent, the municipalities in which the action was to take place, and the public prior to the expiration of the review period.  Otherwise, each of these parties must be notified when the Ministry review is complete.


The public is given a third opportunity to participate in the environmental process upon publication of the Ministry review of an OEA.
  Once again, written public comments may be sent to the Minister at this point.  In addition, any person may request that the Minister refer this application to the Environmental Review Tribunal (the Tribunal).  The Minister has several choices for additional review prior to rendering a final opinion on the matter—referral to mediation, solo action, or referral to the Tribunal.  If the matter is referred for mediation, the Minister will appoint persons to act as mediators (and may even appoint the Tribunal as a mediator).
  If the action is actually referred to a mediator, the Minister must notify all interested parties and give reasons for the referral.  Mediation hearings are not open to the public, and the mediators report back to the Minister only.  The mediator’s report need not be made public until after the Minister has issued a final decision regarding the proposed action.


The Minister has the power to decide an application on his or her own without referring to mediation or the Tribunal.
  However, the Minister’s decision on an application is subject to approval by the Lieutenant Governor in Council.  The Minister may approve the application, approve subject to amendments or conditions, or deny approval.  Once a decision has been reached, the Minister must notify the proponent, providing written reasons for the decision.  The Minister must also notify every person who submitted comments to the Ministry regarding the proposed action.  If the application is referred for mediation, the Minister must consider the mediator’s report along with other applicable data during the decision-making process.  


If the Minister refers the application to the Tribunal, the Tribunal may decide whether to approve the application in the same manner as the Minister.
  The Minister may also refer part of an application to the Tribunal and decide the rest of the application separately.
  Generally, the Minister is encouraged to refer the application to the Tribunal upon request pursuant to R.S.O., ch. E-18, §37.2 (2003) (Can.); however, the Minister may decline to do so if he or she determines that the request is frivolous, or that a hearing would be unnecessary or cause undue delay.
  The Minister also has the ability to refer the matter to other tribunals or entities for review if it seems appropriate under the circumstances.
  Any decision reached as a result of such a referral has the same effect as a decision reached by the Minister.  If a matter related to the application is currently under consideration in another forum, the Minister or a tribunal may defer part of a decision on the application until the related matter has been resolved.


It is important to note that the Minister retains a degree of control in situations where the application is referred to the Environmental Review Tribunal.  If the Lieutenant Governor approves, the Minister may vary the decision of the Tribunal within 28 days after receiving a copy of the decision.
  If desired, the Minister may require the Tribunal to hold a new hearing on the application and reconsider its decision.  If the Minister does make an order altering the decision of the Tribunal, he or she must notify all persons receiving copies of the Tribunal’s decision, informing them of the reasons for alteration.  


Where the proposed action is subject to environmental review by multiple jurisdictions, the Minister may vary or dispense with any requirement under the Act if the requirements imposed by another jurisdiction are deemed equivalent.
  The Minister may even go so far as to declare the entire Act inapplicable to the proposed action if the action will be subject to equivalent environmental review by a different jurisdiction.  If the Lieutenant Governor in Council agrees, the Minister may suspend the Act’s applicability with respect to a specific proponent, a specific undertaking, or a class of proponents or undertakings.
  

Michigan Environmental Protection Act


Michigan’s Natural Resources and Environmental Protection Act (Act 451 of 1994, codified at MCL Chapter 324) broadly governs pollution, natural resource protection, wildlife preservation, and enforcement of environmental protection laws.  The Michigan Environmental Protection Act (MEPA) is located within the larger legislation, and comprises Chapter 17 of Article I, codified at MCL 324.1701 et. seq.  MEPA differs in almost every respect from the National Environmental Policy Act, or NEPA.  The national act is almost purely procedural, setting forth a number of steps that must be followed prior to executing a proposed action in order to achieve compliance: public notices, scoping, solicitation of comments, and so on.  Michigan’s environmental protection statute focuses on judicial remedies for situations where an environmental law violation has either already occurred or is imminent.  The act does not generally provide for an extensive environmental process, although subsections governing specific types of projects may call for some measure of environmental review.
  However, due to the large amount of state funding that is channeled through federal agencies, the majority of projects to which MEPA is applicable are likely to be subject to NEPA environmental review processes.


MEPA is unique in that it creates generalized standing for any person to challenge the environmental compliance of any actor.  MCL 324.1701(1) states that “the Attorney General or any person” may bring an action in the Circuit Court with jurisdiction over the area in which the alleged violation occurred.  However, in order to maintain the action, the challenger is required to establish a prima facie case by showing (1) the air, water, or other natural resources are or are likely to be subject to (2) pollution, impairment, or destruction.
  Pursuant to the Michigan Supreme Court’s decision in Nemeth v Abonmarche Development, 457 Mich 16 (1998), the challenger may rely on failure to comply with an environmental law or regulation to satisfy the second prong and establish a prima facie case.
  Therefore, if the challenger can demonstrate violation of any of the regulatory sections of Act 451, they have a good chance of establishing a prima facie case—as long as the court feels that the regulation is valid.  Interestingly, in § 1701(2)(a), the court is given discretion to decide whether any “standard for pollution or for an antipollution device or procedure” is reasonable and applicable.  If the court determines that the existing standard is “deficient”, § 1701(2)(b) allows the court to adopt whatever standard it feels is appropriate, so long as the new standard is stricter than the previously existing one.


If a plaintiff is able to establish a prima facie case, the defendant is left with two options: (1) submit evidence to rebut the prima facie case, or (2) demonstrate that there is no reasonable alternative to the defendant’s actions and that they are consistent with the promotion of the state’s welfare in light of the state’s environmental concerns.
  The burden of proof is on the defendant once a prima facie case has been established.  If the court wishes, it can appoint a master or referee to take testimony and make a record, which is reported back to the court.
  In addition, the court may direct the parties to seek relief through administrative, licensing, or other relevant proceedings prior to pursuing the matter in that court, although the court retains jurisdiction and may evaluate the results of such ancillary proceedings to determine their effectiveness.


The court has the power to grant either temporary or permanent equitable relief if it finds for the plaintiff, and may also impose such conditions as it deems necessary to bring the defendant’s actions in line with the state’s interest in preserving natural resources and the environment.
  MEPA also forbids the authorization of any conduct that is likely to result in pollution or impairment of natural resources and the environment unless no feasible alternative exists and the overall public welfare is furthered by the conduct.
  This applies to any administrative, licensing, or other agency, including the court.  In the event that non-judicial proceedings are available by law, or that judicial review of such proceedings is available by law, the court must allow the Attorney General or other interested persons to intervene in the action.


The overall structure of MEPA is that of a conduit through which the substantive environmental or natural resource preservation standards of various articles of legislation may be enforced.  In determining whether the plaintiff has established a prima facie case, the court will first analyze the defendant’s conduct in respect to existing legislative or regulatory standards that are directly applicable to that conduct.  If no such standards are in place, the court will then fall back on the general substantive language of MEPA found in § 1701(1) and determine whether “the air, water, or other natural resources, and the public trust in these resources” has been or is likely to be subject to “pollution, impairment, or destruction.”  In this manner, a relatively short and simple piece of legislation creates a consistent process for the enforcement of a wide variety of loosely related substantive legislative and regulatory standards.

Canadian Environmental Assessment Act and National Environmental Policy Act Comparison


Timing
This section deals with the rules each statute places on when certain actions must 

be completed. CEAA has the more stringent rules in this area. Under CEAA responsible 

authorities are burdened by strict day requirements for when they must make decisions 

and when they must request more information from other agencies, if needed.
 NEPA’s 

requirements are much more general and left to the discretion of the agency. For instance, 

NEPA has the standard of “early” for coordination between federal agencies.
 Further, 

NEPA uses “the earliest possible time” standard for an integration of NEPA planning 

with other planning
, and for federal agency commencement of the NEPA process when 

private applicants are doing the planning.
 There are some similarities however. For 

example, CEAA’s standard for when a CEA is to be commenced is similar to NEPA’s. 

The CEAA standard is “as early as is practicable in the planning stages of the project” 

and before a federal agency commits itself to any action,
 while the NEPA standard is 

“at the earliest possible time,”
 with an EIS being undertaken at any time during the 

process when the agency thinks the project will have a significant impact.
 

Notification and Response

This section deals with each agency’s duty to notify other federal agencies of 

pending projects under CEAA and NEPA. Under CEAA, once the responsible authority 

determines that a CEA is needed, it must give notice to other authorities “that are likely 

to exercise a power in respect of a project” or have expert information that will be needed 

to carry out the project.
 A description of the project must accompany this notice.
 

Under NEPA, the agency may request other agencies having special interest or expertise 

to become cooperating agencies, but similar to CEAA, must request agencies with 

jurisdiction by law to become cooperating agencies.
 In addition to the general notice 

requirement, NEPA also has specific rules for each document. For an EA, NEPA requires 

that notice and a brief description of the document be sent to the affected units of 

government.
 For an EIS, NEPA requires that the agency circulate the draft EIS for 

comment to other interested agencies or agencies whose jurisdiction covers the project.
 

Thus, while CEAA would most likely require notice to more authorities, NEPA’s EIS 

qualifications would seem to be more stringent as they require the entire EIS to be 

circulated and commented upon. 

Scope of the Assessment

The first area of consideration in this portion of the comparison is the triggering 

events for each statute. CEAA has the most stringent provisions in this area. One reason 

for this conclusion is that there are more events that can trigger an EA under CEAA than 

there are for NEPA.
  Further, under CEAA if the project is not described in the 

Exclusion List or the Comprehensive Study List, a Screening Report is conducted for the 

project.
 A screening report is similar to a Comprehensive Study, only the project does 

not have to go through the Minister before a decision is made and there are fewer factors 

taken into consideration.
 Thus, if a project is not named on the Exclusion List, as most 

projects are not, some serious level of environmental review will be taking place. Under 

NEPA, the EIS is triggered for any project that will result in a significant impact on the 

human environment.
 Significance can be triggered from: context, beneficial or adverse 

impacts, affect on public health and safety, the unique characteristics of the project area, 

controversy, uncertainty, precedent setting qualities of the project, cumulative impact of 

the project with other projects, projects effect on scenic and historic places, and a 

project’s affect on an endangered species. 
 All other projects will be classified as an 

EA or a CE and require much less review. Thus, under CEAA an agency would end up 

conducting a serious environmental review with a screening report or comprehensive 

study more often than an agency would conduct a more in-depth environmental review 

with an EIS under NEPA. 
The second area that falls under this umbrella is the denominator problem. Where 

does one project stop and another begin? CEAA has the base requirement that a CEA 

shall be conducted for every “construction, operation, modification, decommissioning, 

abandonment, or undertaking in relation to the physical work that is in the opinion of the 

responsible authority, or where the project is referred to a mediator or a review panel, the 

Minister, likely to be carried out in relation to that physical work.”
 Also, CEAA grants 

discretion to the responsible authority or the Minister to treat closely related projects as 

the same project.
 On the other hand, FHWA regulations require that the project 

connect logical termini, that the project have some independent utility, and that 

the project or action not restrict consideration of alternatives for other reasonably 

foreseeable transportation improvements.
  In this area, CEAA would seem to be more 

stringent because its language would pull more activities under the umbrella of one single 

topic than would NEPA. However, more discretion is given to administrators under 

CEAA than NEPA, as relation is a matter of opinion under CEAA, while relation is a 

matter of logic under NEPA. Thus, the NEPA standard has more teeth and is actually the 

more stringent standard in the denominator area.

However, CEAA would be the more stringent statute overall. Although, NEPA 

has stricter rules when it comes to the denominator issue, a responsible agency would 

conduct a more in-depth review more often under CEAA than under NEPA.  

Comprehensive Study v. EIS

Standards

	CEAA

	NEPA


	Environmental effects of the project
	Detailed statement on the environmental impact of the project, both direct and indirect effects

	Environmental effects of malfunctions or accidents that may occur with the project
	No similar provision

	CEAA
	NEPA

	Significance of cumulative environmental effects of the project in conjunction with other projects that have been or will be carried out
	In determining whether a project has a significant impact, a consideration of whether the action is related to other actions with individually insignificant but cumulatively significant impacts.

	No similar provision
	A list of all the federal permits, licenses, and other entitlements which must be obtained in implementing the proposal

	Comments from the public
	A discussion of substantive comments received

	Mitigation measures that are technically and economically feasible
	A description of the mitigation measures, including their energy requirements, depletable resource requirements, and conservation potential

	The need for the project
	The Purpose and Need is the very heart of an environmental document.  It expresses clearly and succinctly why the proposed action will be undertaken and the need for the action.  A statement briefly describing the underlying purpose and need to which the agency is responding in proposing the alternatives including the proposed action.

	Alternatives to the project 
	Detailed statement of alternatives to the proposed action: Includes reasonable alternatives not within the jurisdiction of the lead agency, includes the alternative of no action, identifies the agency’s preferred alternative(s)

	Alternative means of carrying out the project that are technically and economically feasible, and the effects of those means
	A discussion of the environmental effects of alternatives including the proposed action and the energy requirements, depletable resource requirements, and conservation potential of various alternatives

	No similar provision
	Detailed statement on adverse environmental effects that cannot be avoided

	The need for, and requirements of, any follow up program
	Covered in its own section 

	The capacity of renewable resources that are likely to be significantly affected by the project to meet the needs of the present and those of the future.
	Detailed statement of the relationship between local short-term uses of man’s environment and the maintenance of long-term productivity

	See immediately above
	Any irreversible and irretrievable commitments of resources which would be involved in the proposed action should it be implemented

	Environmental effects include effects on: health and socio-economic conditions,  physical and cultural heritage, and any structure, site or thing that is of historical, archaeological, paleontological or architectural significance
	A discussion of urban quality, historic and cultural resources, and the design of the built environment


Simply stated, the NEPA EIS is more stringent than the CEAA Comprehensive Study. 

There are too many provisions in NEPA that CEAA does not cover for CEAA to be 

considered more stringent. Further, the NEPA regulations flesh out the NEPA statute 

much more than the CEAA regulations and give content to NEPA that CEAA does not 

have.

Decision Making


Under CEAA the Minister of the Environment has two options. One, if the 

Minister determines that the project is either likely to cause significant adverse 

environmental effects or not likely to cause significant adverse environmental effects, he 

refers the project back to the responsible authority. If the responsible authority 

determines that there are either no significant adverse environmental impacts or there are 

justifiable adverse environmental impacts the project should then go forward. If the 

responsible authority determines that the significant adverse environmental impacts are 

unjustifiable they should refuse to undertake any action that would allow the project to 

continue. Two, if the Minister determines that it is uncertain whether the project will 

cause significant adverse impacts, it is uncertain whether the significant adverse impacts 

are justifiable, or public concerns warrant it, the Minister must refer the project to a 

review panel or mediator who would then refer the project back to the responsible 

authority with a recommendation.
 A project can only be sent to a mediator where the 

interested parties are identified and agree to mediation.
 NEPA, on the other hand, 

offers referral but not in as many cases as CEAA. In fact, NEPA allows for referral to the 

Council of Environmental Quality only in cases of interagency disputes concerning 

proposed major federal actions that might cause unsatisfactory environmental effects.
 

However, despite this difference, there are many similarities between the two statutes in 

this area. For instance, both statues have a step by step process for determining the 

impacts of the project and whether or not the project should go forward. CEAA has the 

process between the Minister, responsible authority, and a review panel mentioned above, 

while NEPA has the typical EIS process, of scoping, draft EIS, final EIS, ROD, and 

supplemental documents if necessary. In fact, both statutes are similar in that a great deal 

of discretion is placed with the agencies that are preparing and overseeing the preparation 

of the environmental document. In the end, the key difference between the two would 

have to be the greater availability of the panel review under CEAA which adds another 

layer of review, greater delay, and probably greater expense to the project. 

Comprehensive Study v. EIS Conclusion


NEPA’s EIS would have to be considered more stringent than CEAA’s 

comprehensive study. The fact that CEAA occasionally requires another layer of review 

does not change the fact that the breath of topics covered by the EIS is simply greater 

than any level of review CEAA has to offer. 

Follow Up

NEPA has the stricter follow up requirements. For instance, NEPA mandates that 

an agency determine if supplemental documents are needed if major steps to advance the 

action have not taken place in three years from: the initial draft EIS circulation, final EIS 

approval, final supplemental EIS approval, or the last major Administration approval or 

grant.
 NEPA also calls for the preparation of supplemental documents where new 

information comes to light or changes that would increase the impact of the project are 

pending,
  and states that federal agencies should monitor the applicant’s compliance 

with the law in important cases.
 While under CEAA all the responsible authority must 

do is design and implement any follow up program that it thinks is appropriate, and notify 

the public of the program’s existence and its results.
 

Public Involvement
NEPA requires agencies to take a more proactive role to inform the public than 

does CEAA, and is thus more stringent in this area. CEAA requires that an agency make 

public the date and the place where the report is available as well as the deadline for 

sending in comments.
 CEAA also calls for the creation of a public registry which will 

contain all records produced, collected, or submitted with respect to the environmental 

assessment.
 Panel reviews must also be conducted in a way that offers the public an 

opportunity to participate, and the final report from the review must be made public.
 

Similarly, NEPA requires the agency to have the EIS available for a period of days before 

any hearing, and if no hearing is held to take out ads explaining where the EIS can be 

found.
 One potential difference between the two statutes is that NEPA requires the 

agency to place a notice of intent in the federal register but it does not require an agency 

to file all the records generated in respect to the environmental assessment like CEAA.
 

Yet, NEPA does require the agency to actively seek and respond to public input. For 

instance, scoping, which  can involve public input, must be carried out during the EIS 

process,
 the draft EIS must be circulated for comment,
 at least one public hearing 

must take place for significant projects
, and the final EIS must be given to any person 

who made a substantive comment on the draft EIS.
 Further, while both statutes require 

similar information to be distributed to the public, NEPA requires the agency to take a 

more active role. For instance, CEAA requires that a responsible authority advise the 

public of: their course of action in relation to the project, any mitigation measures to be 

implemented, the extent that recommendations given by a mediator or review panel have 

been adopted or reasons why they have not been adopted, and any follow-up program 

designed for the project and results of that follow up program.
 While, NEPA has a 

Draft EIS circulation requirement, which ensures that information identical to that 

required by CEAA is made available to the public, and that this information is circulated 

to members of the public “who are known to have an interest in the proposed action or 

the draft EIS.”

International Effects

CEAA and its regulations have a great deal of content on projects with 

international effects while NEPA has virtually none. CEAA’s content primarily works to 

limit the availability of panel reviews and mediation for projects with international 

effects. Panel review and mediation can be denied three separate ways. One, the Minister 

in consultation with the Minister of Foreign Affairs can deny the request.
  Two, panel 

review or mediation is not available for projects where the responsible authority is a 

federal authority and is acting in any of the ways that trigger CEAA.
 Three, so long as 

their plan follows certain guidelines, panel reviews or mediation are not available where 

the governments of all other interested provinces and the Minister agree on another plan 

for conducting the assessment.
 Thus, it would seem panel review or mediation is only 

available when a province or some other party is the responsible authority for the project, 

and there is no provincial agreement to the contrary. 

CEAA also allows the Minister to stop a project while the review panel or 

mediator is doing its work even though the project has international implications.
 

Further, the Attorney General of Canada can request a court of competent jurisdiction to 

enjoin any named party from proceeding with the project even though it has international 

implications.
 Finally, many decisions on projects with international implications must 

involve the consultation of the Minister of Foreign affairs under CEAA.
 Under NEPA 

and its regulations, the regular procedures are not changed for projects in the US that 

significantly affect the environment of a foreign nation not participating in the action or 

otherwise not involved in the action. The same holds true for projects where 

administration actions outside the US and significantly affect natural resources of global 

importance designated for protection by the President or by International agreement.
 

The one extra requirement NEPA and its regulations place on projects with international 

effects is the requirement that if “communication with a foreign government concerning 

environmental studies or documentation is anticipated, the administration shall coordinate 

such communication with the Department of State through the Office of the Secretary of 

Transportation.”
 

Delegation of Authority
Under CEAA a responsible authority can delegate to “any person, body, or 

jurisdiction” any part of the comprehensive study or screening report, as well as any part 

of the design and implementation of a follow-up program.
 No final decision making 

authority is granted to that entity with the power to conduct the CEA, and the responsible 

authority has the duty to monitor the agency that received the delegation and cannot make 

any final decisions on the project until they are certain the task delegated was carried 

out.
 NEPA on the other hand, allows any state to prepare an EIS.
  However, NEPA 

mandates that the federal official: furnish guidance and participate in the action, 

independently evaluate any statements prior to their approval and adoption,
 notify and 

solicit the views of other state and federal land management agencies about any potential 

impacts on those agencies, and prepare a written assessment of impacts if there is any 

disagreement about their effects.
 The government is also obligated to oversee the work 

of a contractor in a similar manner.
 

Both statutes also allow lead agencies to share authority. CEAA states that where 

there is more than one responsible authority they should work together to determine how 

they will carry out their duties.
 Also, CEAA states that a final decision shall not be 

made by the responsible authority or the Minister unless they have written confirmation 

from all of the responsible authorities that all factors have been considered and the report 

is complete.
 NEPA allows for the joint production of an EIS between federal and state 

agencies where the state agency is subject to state and local requirements similar to 

NEPA.
 Thus, CEAA would allow more delegation and requires some monitoring by 

the agency doing the delegation, but NEPA requires a more active role by the delegation 

authority than does CEAA. In the end, the results produced are probably the same, so this 

area is a draw. 

Ontario Environmental Assessment Act and Michigan Environmental Protection Act Comparison


Triggering Events
The triggering requirements of MEPA are more stringent than OEAA. For 

instance, MEPA applies whenever the air, water, other natural resources, or the public 

trust in these resources are threatened by pollution, impairment, or destruction,
 while 

OEAA applies for “any enterprise, activity, or proposal, or a plan or program in respect 

of an enterprise or activity.”
 Thus, under OEAA there has to be some sort of activity 

while under MEPA there just has to be some sort of threat. MEPA is also more stringent, 

as it applies to more private actors than does OEAA. OEAA can apply to “major 

commercial or business enterprises, activities, or proposals, or programs and plans in 

respect of major commercial or business enterprises,”
 which the regulations have 

applied to private entities that dispose a great deal of waste or waste water.
 MEPA on 

the other hand, allows legal proceedings to be brought against any entity, even entities 

that are engaging in activity entirely on private land.
 Thus, anybody who will 

potentially pollute, impair, or destroy the environment can be subject to MEPA, but only 

those who are government entities or who put a strain on the environment in a few select 

areas are subject to OEAA. 

Notification and Response

OEAA and MEPA are vastly different when it comes to notification and response 

requirements. OEAA has many strict rules on: how amendments to the terms of reference 

can be made,
 timing for notice in mediation,
 and when proponents of a project must 

apply to the Minister.
  MEPA on the other hand, was created to allow citizens to share 

some of the burden of environmental enforcement with administrative agencies.
 In 

fact, MEPA gave the public a “sizable share” of the initiative for environmental 

enforcement.
 However, while MEPA itself does not require much in the way of agency 

notification, the underlying Michigan environmental or natural resources statutes whose 

violation can result in a prima facie MEPA claim might. 
  Thus, the stringency of  

MEPA’s notification and response requirements relative to OEAA’s would depend a 

great deal on the individual requirements of any implicated statute. Also, MEPA gives 

power to the Attorney General of Michigan to intervene, with leave of the court, in any 

proceeding to enforce the provisions of the act.
 


Public Involvement
OEAA has strict rules for: when the proponent must give the public notice of the  

terms of reference,
 when the Minister must make mediation reports public,
 the 

creation of an extensive record,
 and when notices by publication can be made.
 

MEPA does not contain any explicit rules on public involvement but in its application 

would actually allow for a broader and stricter public involvement. Under MEPA, any 

member of the public may be allowed to intervene in a licensing or administrative 

proceedings if intervention is generally available, and that member of the public can 

assert that the proceeding or action involves conduct that has, or is likely to have, the 

effect of polluting, impairing, or destroying the air, water, or other natural resources, or 

the public trust in those resources.
 Further, the public can bring suit before any harm 

occurs and try to enjoin an action that they argue will pollute, impair, or destroy the 

environment in the future.
 In fact, “the [M]EPA does more than give standing to the 

public. ..it also imposes duty on individuals and organizations both in the public and 

private sectors to prevent or minimize degradation of the environment which is caused or 

is likely to be caused by their activities.”
 Thus, while MEPA has no rules about public 

involvement it gives the public a means to get involved in a more serious way than 

OEAA.

The Decision Making Process
Under OEAA the Minister of the Environment with the approval of the Lieutenant 

Governor has the option of going forward with a project or going forward with a project 

subject to certain conditions. The Minister has to consider the following criteria when 

deciding an application: 

	OEAA Decision Making
 

	1. The purpose of the act

	2. The approved terms of reference for the environmental assessment

	3. The environmental assessment

	4. The Ministry review of the environmental assessment

	5. Public comments

	6. The mediator’s report

	7. Any other matters the Minister considers relevant


MEPA, on the other hand, is not an assessment statute and as a result, does not 

explicitly prescribe a decision making process. However, based on the statute and the 

case law, an agency subject to MEPA would be well advised to abide by the following 

criteria if they wanted their actions to be insulated from successful legal attack:

	MEPA Step by Step Process

	Step 1: Is a natural resource involved: a natural resource in not as narrowly defined as an endangered or unique species. Some examples have been: a natural wildlife habitat, an area of natural growth containing myriad trees and shrubs, a seasonal natural pond which increases the wildlife carrying capacity of the area and which also serves to collect natural water runoff, or something as simple as trees.
 If a natural resource is not found the inquiry is over and the agency can proceed, if a natural resource is found, the agency must proceed to step two.

	Step 2: Does the impact of the activity in question pollute, impair or destroy these resources:  under this step an agency must consider damage that has occurred and damage that is probable to occur. To determine if a proposed action’s level of damage is prohibited by MEPA an agency should determine if the impact of the action is a net environmental positive or negative. The factors to be considered are: 1. whether the resource is rare, endangered, or unique, 2. whether the resource is replaceable, 3. the effect of the proposed action on other natural resources, 4. whether a critical number of plants and animals will be affected.
 Also, if a statute is violated that is designed to “prevent pollution and environmental degradation,” a prima facie MEPA violation is established.
 Based on these tests, if the identified resource is found to be polluted, impaired, or destroyed the agency should proceed to step three, if the resource is not found to be polluted, impaired or destroyed the agency can proceed with the project. 

	Step 3: Are there feasible and prudent alternatives to the project: The existence of these alternatives will have to be proven by the agency by a preponderance of the evidence if suit is brought.
 The standards to judge whether an alternative is feasible or prudent is “extraordinary magnitude” and “truly unusual factors.” If the cost of the alternative is an “extraordinary magnitude” greater than the original course of action or if the project has “truly unusual factors,” that make the alternative impractical then the alternative will be imprudent or unfeasible.
 Under this step, if any alternatives are feasible and prudent, the agency can proceed with the project by selecting one of these feasible and prudent alternatives and carrying it out, subject to step four. If the alternatives are not feasible or prudent, the agency should proceed to step four as well.  

	Step 4: Is the agency’s conduct consistent with the promotion of public health, safety, and welfare in light of the state’s paramount concern for the protection of its natural resources: If the conduct is not consistent with the promotion of public health, safety, and welfare the project must be changed or must not proceed. If it is consistent the project may proceed as planned.




Thus, although the two statutes at first blush would appear to be highly dissimilar, 

in actuality they contain more similarities than differences. OEAA has many formal 

documentation and review requirements that MEPA does not have, but the substance of 

the OEAA documents and the documents that would have to be produced by a careful 

agency subject to MEPA would cover much of the same ground. For instance, both 

statutes would require the agency to consider the purpose of the act and both statutes 

would require the agency to consider alternatives to their project. OEAA allows for an 

extra level of review with mediation but that is not to say that an agency subject to 

MEPA could not exercise their discretion and achieve the same results through 

coordination with other agencies. Further, while OEAA formally requires the 

consideration of public comments, any agency subject to MEPA would ignore public 

comments at their peril, given the public’s enhanced standing and ability to intervene and 

sue under MEPA. Thus, the only real difference between the decision making processes 

in MEPA and OEAA is that, under OEAA only the process can be attacked, while under 

MEPA the result is what is attacked. For this reason, MEPA would have to be the more 

stringent statute when it comes to the decision making process. An agency subject to 

MEPA can spend massive amounts of money and time in planning a project but still be as 

subject to an injunction as an agency that spent no time or money preparing a project, all 

it takes is an avoidable impact to issue an injunction.

Discretionary Powers

MEPA puts the most stringent limits on agency discretion due to the overriding 

power it gives the courts to set standards. OEAA, on the other hand, gives agencies quite 

a bit of discretion to shape what information is taken and suspend application of the 

statute and its regulations. For example, when it is in the public interest, the Minster may: 

conduct research and studies, convene conferences, gather information, publish 

information, and disseminate information, make grants and loans for research or the 

training of persons, and enter into an agreement with any government or person with 

respect to the environment or environmental assessments.
 Also with the approval of 

the Lieutenant Governor in Council, the Minister may: declare that OEAA or its 

regulations do not apply to a proponent or class or proponents or an undertaking or a 

class of undertakings, suspend or revoke this declaration, impose conditions on this 

declaration, and amend or revoke these conditions placed on the declaration.
 Under 

MEPA nothing is mentioned about agency discretion, but what is mentioned is the ability 

of courts to determine the validity and applicability of environmental rules, and the power 

of courts to “direct the adoption of a standard approved and specified by the court,” if 

they find these statutes and rules deficient.
 In essence, in creating MEPA, the 

legislature spoke in general terms and left the task of creating specific environmental 

quality standards to the courts through the formation of an environmental quality 

common law.
 Thus, any final agency decision is subject to the court’s approval, and if 

the court reaches the conclusion that the agency did not protect the environment to a great 

enough extent, they have the power to change the standard for more environmental 

protection. 

Penalties
Possible fines under OEAA consist of not more than $10,000 for a first conviction 

and not more than $25,000 a day for every day or part of a day where the offense occurs 

for a second conviction.
 MEPA, on the other hand, calls for equitable relief that is 

designed to force the defendant to protect the air, water, and other natural resources, or 

the public trust in those resources from pollution, impairment or destruction.
 The court 

also possess judicial review over administrative and licensing proceedings that may be 

necessary to determine the legality of a defendant’s conduct after these proceedings are 

over to ensure that  adequate environmental protections have been put in place under 

MEPA.
 Thus, MEPA has the more stringent policy when it comes to penalties, as a 

court crafted equitable relief could potentially be much more costly than a clearly 

delineated monetary penalty. 

Conclusion


In the comparison between the two federal statutes, the National Environmental 

Policy Act would have to be considered more stringent than the Canadian Environmental 

Assessment Act. Although CEAA has stricter rules for timing, more elaborate rules on 

international actions, and would require an agency to conduct more serious 

environmental reviews more often, NEPA’s Environmental Impact Statement requires an 

agency to evaluate more areas than CEAA’s Comprehensive Study, and NEPA requires 

more public involvement and more dialogue with other agencies. More specifically, if a 

statute were made from the strongest component parts of NEPA and CEAA it would look 

something like this:
1. Timing: Whenever CEAA lists a requirement of a number of days that

    standard would be used, all other standards would be governed by an “as

    early as possible” standard.

2. Notification and Response: Notice and a draft of the final document should

    be circulated to all agencies which have jurisdiction by law or expert

    information pertinent to the project. 

3. Scope of the Assessment: NEPA’s segmentation analysis should be used

    and CEAA’s Screening Report provisions should be utilized.

4. EIS v. Comprehensive Study: Include NEPA’s depth of study with the 

    possibility of panel review or mediation from CEAA.

5. Follow up: Use of NEPA’s strict follow up requirements.

6. Public Involvement: Use of NEPA’s hearing requirements and circulation 

    requirements.

7. International Effects: Use of CEAA’s rules on projects with international

    effects.

8. Delegation of Authority: A blend of the two statutes, where the agency is

    allowed to delegate document production to a state or province, while

    retaining oversight and final approval of the document.


A comparison between Michigan state law and Ontario provincial law reveals an 

even more pronounced difference. The Michigan Environmental Protection Act is simply 

more stringent than the Ontario Environmental Assessment Act in almost every area. 

Much of the reasoning for this conclusion stems from the fact that MEPA is a results 

based statue while OEAA is a process based statute. Thus, while OEAA contains much 

more specificity than MEPA, MEPA forces a prudent agency subject to its provisions to 

be more careful than an agency subject to OEAA’s provisions. In fact, if an agency were 

to assemble the strictest statute out of MEPA and OEAA parts, every part with the 

exception of OEAA’s notification requirements would come from MEPA. OEAA simply 

has no answer for MEPA’s prohibition on pollution, impairment, or destruction when 

there are prudent and feasible alternatives available, or MEPA’s grant of standing to the 

public.

	Comparison for Provision Stringency

	
	CEAA
	Most Stringent
	NEPA

	Timing
	C.R.C. 97-181 S. 3

C.R.C. 97-181 S. 4

C.R.C. 97-181 S. 11

R.S.C. ch. 37 §5 (2003) 

R.S.C. ch. 37 §11 (2003) 


	CEAA
	23 CFR 777.111

23 CFR 771.113 

23 CFR 771.119

23 CFR 771.123

23 CFR 771.125

23 CFR 771.127

NEPA 102(c)

40 CFR 1501.2

40 CFR 1501.7

40 CFR 1503.1

	Notification and Response
	C.R.C. 97-181 S. 5

C.R.C. 97-181 S. 6


	NEPA
	23 CFR 771.111

23 CFR 771.119

23 CFR 771.121

23 CFR 771.123

23 CFR 771.125

23 CFR 771.127

NEPA 102(c)

40 CFR 1501.7

	Scope of the Assessment
	C.R.C. 97-181 S. 8

R.S.C. ch. 37 §15 (2003) 
	CEAA
	23 CFR 771.111

	Comp. Study v. EIS
	C.R.C. 97-181 S. 10

R.S.C. ch. 37 §2 (2003)

R.S.C. ch. 37 §16 (2003)

R.S.C. ch. 37 §21 (2003)

R.S.C. ch. 37 §23 (2003)

R.S.C. ch. 37 §29 (2003)

R.S.C. ch. 37 §37 (2003)


	NEPA
	NEPA 102(c)

23 CFR 771.111

23 CFR 771.119

23 CFR 771.123

23 CFR 771.125

23 CFR 771.133

40 CFR 1502.13

40 CFR 1502.14

40 CFR 1502.16

40 CFR 1502.22

40 CFR 1502.25

40 CFR 1502.9

40 CFR 1504.1

40 CFR 1506.3

40 CFR 1508.27

	Follow-Up
	R.S.C. ch. 37 §38 (2003)
	NEPA
	23 CFR 771.127

23 CFR 771.129

23 CFR 771.130

40 CFR 1505.3

	Public Involvement
	R.S.C. ch. 37 §16 (2003)

R.S.C. ch. 37 §18 (2003)

R.S.C. ch. 37 §20 (2003)

R.S.C. ch. 37 §22 (2003)

R.S.C. ch. 37 §23 (2003)

R.S.C. ch. 37 §25 (2003)

R.S.C. ch. 37 §28 (2003)

R.S.C. ch. 37 §34 (2003)

R.S.C. ch. 37 §36 (2003)

R.S.C. ch. 37 §38 (2003)

R.S.C. ch. 37 §55 (2003)
	NEPA
	23 CFR 771.111

23 CFR 771.119

23 CFR 771.123

23 CFR 771.125

23 CFR 771.129

23 CFR 771.130

NEPA 102(c)

40 CFR 1502.21

40 CFR 1503.4

	International Effects
	C.R.C. 96-491 S. 15

C.R.C. 96-491 S. 16

C.R.C. 96-491 S. 28

C.R.C. 96-491 S. 29

C.R.C. 96-491 S. 30

C.R.C. 96-491 S. 33

C.R.C. 96-491 S. 34

C.R.C. 96-491 S. 35.1

R.S.C. ch. 37 §47 (2003)

R.S.C. ch. 37 §50 (2003)

R.S.C. ch. 37 §51 (2003)
	CEAA
	23 CFR 771.137

	Delegation of Authority
	C.R.C. 97-181 S. 10

R.S.C. ch. 37 §12 (2003)

R.S.C. ch. 37 §17 (2003)
	CEAA,

NEPA
	NEPA 102(2)(D)

23 CFR 771.109

23 CFR 771.123

40 CFR 1506.3

40 CFR 1506.5


	Comparison for Provision Stringency

	
	CEAA
	Most Stringent
	NEPA

	Timing
	* Strict Day Requirements

* “As early as practicable

   in the planning stages of 

   the project” and before  

   commitment for

   documentation
	CEAA
	* “Early” coordination

* “Earliest possible time” for

   documentation

	Notification and Response
	* Notice must be given to

   those who are likely to

   exercise a power in

   respect of a project or

   have information that 

   will be needed to carry

   out the project

* A description of the 

   project must accompany 

   the notice
	NEPA
	* May request other agencies

   having special knowledge

   to become cooperating 

   agencies, must request

   agencies with jurisdiction

   by law to become 

   cooperating agencies

* Circulation of DEIS to 

   other interested agencies

   and those with jurisdiction

	Scope of the Assessment
	* EA triggered if not on

   the exclusion list

* All “construction,

   operation, modification,

   decommissioning, 

   abandonment, or

   undertaking in relation to

   the physical work that is

   likely to be carried out in

   relation to that physical

   work” must be assessed 

   together
	CEAA
	* EIS triggered for any 

   project that will have a

   significant impact

* All logical termini must be

   connected

* Assessment must have 

   stand alone value

* Must not restrict 

   consideration of 

   alternatives for other 

   reasonably foreseeable

   projects

	Comp. Study v. EIS
	* Environmental effects of

   malfunctions or 

   accidents that may occur

   in connection with the

   project

* Alternatives to the

   project

* Alternative means of 

   carrying out the project

   that are technically and

   economically feasible, 

   and the effects of those

   means

* Environmental effects 

   include effects on: health

   and socio-economic

   conditions,  physical and

   cultural heritage, and any

   structure, site or thing

   that is of historical,

   archaeological,

   paleontological or 

  architectural significance
	NEPA
	* A list of all the federal

   permits, licenses, and other

   entitlements which must be

   obtained in implementing

   the proposal

* Detailed statement  of 

   alternatives to the proposed

   action: Includes reasonable

   alternatives not within the

   jurisdiction of the lead 

   agency, includes the

   alternative of no action,

   identifies the agency’s

   preferred alternative(s)

* A discussion of the 

   environmental effects of 

   alternatives including the

   proposed action and the

   energy requirements,

   depletable resource

   requirements, and 

   conservation potential of 

   various alternatives

* Detailed statement on

   adverse environmental

   effects that cannot be

   avoided

* A discussion of urban

   quality, historic and

   cultural resources, and the

   design of the built

   environment

	Follow-Up
	* The responsible 

   authority must design 

   and implement any 

   follow up program that it

   thinks is appropriate, and

   notify the public of the

   program’s existence and 

   its results
	NEPA
	* Agency must determine if

   supplemental documents 

   are needed if major steps

   have not been taken to 

   advance the action from 

   the initial draft EIS 

   circulation, final EIS

   approval, final

   supplemental EIS approval,

   or the last major 

   Administration approval or

   grant.

* Supplemental documents

   required where new 

   information comes to light

   or the project is changed

   so that its impact is 

   increased

	Public Involvement
	* Must make public the

   date and the place where

   the report is available as

   well as the deadline for

   sending in comments

* Creation of a public

   registry

* Panel reviews must 

   provide a means for

   public participation, and

   their final report must be

   made public

* Responsible authority

   must advice the public 

   of: its course of action in

   relation to the project,

   any mitigation measures

   to be implemented, 

   information on mediator

   and review panel 

   recommendations, and

   any follow-up program 

   designed for the project.
	NEPA
	* EIS must be available for

   a period of days before a

   hearing. 

* If no hearing is held, ads

   must be taken out 

   explaining where the EIS

   can be found

* Notice of intent must be

   filed in the federal register

   but no public registry need

   be created

* Public input can be

   received through 

   scoping  

* DEIS circulated for 

   comment  

* At least one public hearing

   must take place for 

   significant projects

 * FEIS given to any person

    who made a substantive

    comment on the draft EIS.

	International Effects
	* Limits the availability of

   panel reviews

* The minister can stop a

   project when the EA is

   in mediation or panel 

   review

* AG of Canada can go to

   any court of competent

   jurisdiction to get the

   project enjoined.

* Many decisions must

   include the Minister of

   Foreign Affairs
	CEAA
	* If there is communication

   with a foreign government

   about environmental 

   studies, the agency must

   coordinate with the 

   Secretary of State

	Delegation of Authority
	* Delegation allowed to

   “any person, body, or

   jurisdiction” for any part

   of the project or follow 

   up

* Responsible agency 

   must monitor the 

   delagatee and can not

   proceed until they are

   sure all delegated tasks

   have been completed.

* Where there is more than

   one responsible authority

   they should work 

   together
	CEAA,

NEPA
	* Any state can prepare an 

   EIS

* Federal official must: 

   furnish guidance and

   participate in the action,

   independently evaluate any

   statements prior to their

   approval and adoption,

   notify and solicit the views

   of other state and federal

   land management agencies

   about any potential impacts

   on those agencies.

* Joint production of an EIS

   between federal and state

   agencies where the state

   agency is subject to state

   and local requirements 

   similar to NEPA.


	
	OEAA
	Most Stringent
	MEPA

	Triggering Events
	* “Any enterprise,

   activity, or proposal, or

   a plan or program in

   respect of an enterprise

   or activity,”

* Can apply to “major

   commercial or business

   enterprises, activities,

   or proposals, or

   programs and plans in 

   respect of major

   commercial or business

   enterprises,”
	MEPA
	* Air, water, other natural

   resources, or the public

   trust in these resources

   are threatened by

   pollution, impairment, 

   or destruction

* Can apply to any

   entity

	Notification and Response
	* Many strict rules on:  

   how amendments to 

   terms of reference can

   be made, timing for

   notice in mediation, and

   when proponents of a

   project must apply to

   the Minister.  
	MEPA
	* Designed to empower

   the public

* Has notice requirements

   as far as other Michigan

   statutes have them

	Public Involvement
	* OEAA has strict rules

   for: when the proponent

   must give the public

   notice of the terms of

   reference, when the

   Minister must make

   mediation reports

   public, the creation of

   an extensive record,

   and when notices by

   publication can be

   made.
	MEPA
	* Gives the public 

   standing to sue and 

   enforce the states 

   environmental laws

    

	The Decision Making Process
	The following factors are considered in deciding whether a project should go forward:

1. The purpose of the act

2. The approved terms of

    reference for the EA

3. The EA

4. The Ministry reviews 

    of the EA

5. Public comments

6. The mediator’s report

7. Any other matters the

    Minister considers

    relevant
	MEPA
	A prudent agency would use the following process in deciding whether a project should go forward:

1. Is a natural resource 

    involved? If no the 

    agency may proceed,

    if yes the agency 

    should move on to 

    step two.

2. Does the activity in 

    question pollute, impair

    or destroy these 

    resources? If no the 

    agency should proceed

    with the project, if yes

    the agency should 

    move on to step three.

3. Are there feasible and

    prudent alternatives to

    the project? If no, the 

    agency should move on

    to step four, if yes the

    agency should select 

    one of the alternatives

    and move on to step 

    four.

4. Is the agency’s conduct

    consistent with the 

    promotion of public 

    health, safety, and 

    welfare? If no, the 

    project must be 

    changed or cancelled, if

    yes the project may 

    proceed as planned.

	Discretionary Powers
	* The Minister may:

   conduct research and

   studies, convene

   conferences, gather

   information, publish

   information and

   disseminate

   information, make

   grants and loans for

   research or the training

   of persons, and enter

   into an agreement with

   any government or

   person with respect to

   the environment or the

   EA

* With approval of the

   Lieutenant Governor in

   Council, the Minister

    may: declare that

    OEAA or its

    regulations do not

    apply to a proponent or

    class of proponents or

    an undertaking or a

    class of undertakings,

    suspend or revoke this

    declaration, impose

    conditions on this

    declaration, and amend

    or revoke these

    conditions placed on

    the declaration.
	MEPA
	* Courts have the power 

   to determine the validity

   and applicability of 

   environmental rules.

	Penalties
	* Not more than $10,000

   for a first conviction

   and not more than

   $25,000 a day for every

   day or part of a day

   where the offense

   occurs for a second

   conviction
	MEPA
	* Court has the power to

   grant equitable relief

   that is designed to force

   the defendant to protect

   the air, water, and other

   natural resources from

   pollution, impairment or

  destruction


	Laws, Regulations, and Executive Orders with Implications for Proposed Action

	Canadian
	American

	1. Canada Transportation Act:

    Established the Canada Transportation

    Agency as the national authority

    responsible for regulating transportation,

    investigating complaints, and resolving

    disputes.  Authorized the Agency to 

    regulate commercial shipping.

2. Canadian Environmental Protection

    Act: Legislation authorizing the Minister

    of the Environment to enforce 

    regulations, detailing enforcement

    procedures, and substantively regulating

    the introduction of toxic substances into

    the environment.

3. Fisheries Act

4. National Parks Act

5. Navigable Waters Protection Act

6. Railway Safety Act

7. Railway Relocation and Crossing Act

8. Territorial Land Act/Territorial Land

    Use Regulations

9. Federal Property Regulations

10. Historic Canals Regulations

11. International River Improvements 

      Regulations

12. Migratory Birds Regulations

13. Migratory Bird Sanctuary

      Regulations 

14. National Parks General Regulations

15. National Parks Building Regulations

16. National Parks Business Regulations

17. National Parks Lease and License

      of Occupation Regulations 

18. National Parks Wildlife Regulations

19. Public Lands Licensing Order

20. Bridges Act
	1. Intermodal Surface Transportation

    Act of 1991: Overhauled existing

    transportation regulations, presented

    different modes together as one system.

    Authorized expenditures for approved

    projects, specified projects eligible for

    funding.  Created programs and

    committees for various transportation-

    related topics.

2. Transportation Equity Act for the

    21st Century: Essentially funding 

    legislation authorizing the expenditure of

    federal transportation dollars for named

    activities.  Authorizes studies and

    planning for commercial traffic

    corridors, specifically includes the

    Detroit-Windsor corridor as a high-

    priority corridor.

3. Clean Air Act (1970, 1990)/National

    Ambient Air Quality Standards:

    Sets a benchmark standard for

    acceptable air quality.  Authorizes states

    to set their own standards exceeding the

    federal limit.  Allows EPA to monitor

    emission levels and fine violators.

    Allows designation of non-attainment

    areas.  

4. Federal Water Pollution Control Act

5. Land and Water Conservation Act

6. Section 4(f) of the Department of

    Transportation Act

7. Section 6(f): 16 USC 4601-8(f) 

    (established restrictions on the

    use of land acquired with funds

    authorized under LWCF)

8. Section 9: 33 USC 401 (authority

    to issue permits for bridges and 

    causeways across any

    navigable waters of the US- 

    permit program administered 

    by coast guard)

9. Section 10: 33 USC 403

   (authority to issue permits for 

   obstructions or alterations of 

   any navigable waters of the US- 

   permit program administered by

   the Corps of Engineers)

10. National Historic Preservation Act
11. Section 106 and 110: 36 CFR 800

      (Review process established by

      the NHPA)

12. Section 404: 33 USC 1357-1376

      (established a permit program

       to be administered by the Corps

       of Engineers under guidelines 

       by EPA to protect the nation’s

       waters from dredged and fill

       sources)

13. Environmental Justice 59 Fed Reg.

      7629
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