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NEPA applies only to "major Federal actions significantly affecting the quality of the human environment."  42 U.S.C. 4332(2)(C).  Until there is a proposal for a major federal action , NEPA does not come into effect.  Kleppe v. Sierra Club, 427 U.S. 390, 399.  Under 40 C.F.R. 1508.23, a proposal "exists at that stage of an action when an agency...has a goal and is actively preparing to make a decision on one or more alternative means of accomplishing that goal and the effects can be meaningfully evaluated."  The mere possibility of future federal funding does not convert a project into a "major Federal action" that triggers NEPA.  An intent, without more, does not constitute a "proposal" for federal action.  Weinberger v. Catholic Action of Hawaii, 454 U.S. 139, 146 (1981) ("As we held in Kleppe v. Sierra Club, 427 U.S. 390, 405‑406 (1976), an EIS need not be prepared simply because a project is contemplated, but only when the project is proposed.") (emphasis by the Court).  



What a state or private entity plans or even does prior to seeking Federal approval for a permit or  funding for a project does not trigger a proposal for Federal action.  In a case dealing with an EPA regulation banning private, on‑site construction until the issuance of a discharge permit by the EPA, Natural Resources Defense Council v. U.S. E.P.A., 822 F.2d 104 (D.C. Cir.  1987), the Court held that the issuance of the discharge permit constituted the major Federal action and that NEPA review did not apply until that time.  The Court, in effect, said that a non‑Federal entity could build a factory that emitted pollutants and NEPA did not apply until there was an application for a discharge permit.

ELIGIBILITY FOR FEDERAL FUNDS DOES NOT FEDERALIZE A PROJECT



In Save Barton Creek Ass'n v. Federal Highway Administration, 950 F.2d 1129 (5th Cir.) (per curiam), reh. en banc denied, 957 F.2d 869, cert. denied, 112 S. Ct. 3029 (1992), the court held that two highway projects which were to be part of a proposed outer loop highway project for the city of Austin, Texas, and which were being located in an area that project opponents characterized as "environmentally sensitive," did not constitute "major Federal action" under NEPA where no federal funds had been requested or spent, and no federal approvals had been given, merely because the projects were eligible for federal funding. 

Early coordination or compliance with the eligibility requirements for federal funding alone could not elevate that process into a "proposal" for "major Federal action."  Id. at 1136. 

Where the actions at issue were taken by the state authorities without substantive federal supervision, authorization, commitment, or control, and will never be subject to review or approval by a federal agency, there can be no finding of "major Federal action" within the meaning of NEPA.  Id. at 1144.  

See Historic Preservation Guild of Bay View of Burnley, 896 F.2d 985, 990-991 (6th Cir. 1989) (Adjacent Federal-Aid roads had been constructed 25 years earlier.)  ("The fact that a project has been designed in order to preserve the options of federal funding in the future is not enough, standing alone, to make it a federal project." (citing Atlanta Coalition); Almond Hill School v. United States Department of Agriculture, 768 F.2d 1030, 1039 (9th Cir. 1985) (advice by federal employees without federal funding does not "federalize" a state project).  

In Citizens for Balanced Env't & Transp., Inc. v. Volpe, 376 F. Supp. 806, 812 (D. Conn.), aff'd, 503 F.2d 601 (2d Cir. 1974) (adopting opinion of district court), cert. denied, 423 U.S. 870 (1975), the court sustained the propriety under the highway law of state officials both to retain a state's eligibility for federal funding and the discretion whether to subject themselves to NEPA requirements:  

[S]tate officials [may] retain the discretion to decide at any time prior to construction whether to subject themselves to NEPA requirements.  Since they need not elect to take federal funds until the end of the planning and design process, they can retain the option of foregoing federal funds if NEPA compliance appears onerous.  Moreover, they do not lose federal money, since these funds are invariably reallocated to other federal-aid highways within the state.  

FEDERAL FUNDING OF PLANNING DOES NOT TRIGGER NEPA.

In Atlanta Coalition on the Transportation Crisis, Inc. v. Atlanta Regional Com'n, 599 F.2d 133, 1347 (5th Cir. 1979), the court held that development of a regional development plan is not a major federal action where "the federal financial assistance to the planning process in no way implies a commitment by any federal agency to fund a transportation project or projects or to undertake, fund or approve any action that directly affects the human environment.  ("Congress did not intend NEPA to apply to state, local or private actions." Id. at 1344).

FEDERAL FUNDING OF PRELIMINARY STUDIES DOES NOT TRIGGER NEPA. 
Federal involvement such as the authorization of funding for environmental studies for the project, preliminary engineering for design, and issuance of a now withdrawn FONSI, has been held insufficient to subject a state or locally funded project to NEPA.

In Village of Los Ranchos de Albuquerque v. Barnhart, 906 F.2d 1477, 1481 (10th Cir. 1990), cert. denied, 498 U.S. 109 (1991), where the federal government partially funded the preparation of an EIS ($58,972.50 in federal assistance for preliminary costs), but did not provide any funds for the project and had no control over it, the court held that federal government had no obligation to comply with NEPA.  ("eligibility in itself is not sufficient to establish a major federal action requiring the FHWA to comply with the requirements of NEPA.");

In Macht v. Skinner, 916 F.2d 13 (D.C. Cir. 1990), the D.C. Circuit held that the funding of $2.5 million for preliminary studies of a Light Rail Project in the Baltimore area by the Urban Mass Transportation Administration of the U.S. Department of Transportation was not a "major federal action" within the meaning of NEPA, even though the State of Maryland hoped to obtain $40 million in UMTA grants to build an extension to the state project sometime in the future.  

See also Atlanta Coalition, supra ($4 million received in federal funds for planning).

A DETERMINATION NOT TO USE FEDERAL FUNDS IS NOT A "SCHEME" TO EVADE THE REQUIREMENTS OF NEPA.

Where a project is originally treated as if it might become a "major federal action," but instead, became a purely local project before any environmentally significant step was taken, NEPA does not apply.  As stated in the opinion for the district court in Citizens for Balanced Env't & Transp., Inc. v. Volpe, 376 F. Supp. 806, 812-13 (D. Conn.), aff'd, 503 F.2d 601, 601-602 (2d Cir. 1974) (adopting opinion of district court), cert. denied, 423 U.S. 870 (1975):

Solicitude for the environment cannot substitute for legislation.  Congress has not applied NEPA to all highways that states are eligible to fund with federal dollars. * * *  The State's option to use federal dollars, though open virtually until the concrete is poured, is nonetheless an option, and the State's choice should not be restricted simply because one alternative of the option (using state dollars) might result in less adequate assessment of environmental considerations.  If the highway is not a federal action, then a state's decision to avoid federal involvement cannot have the paradoxical effect of establishing federal involvement.  [Emphasis by the court.]

As this Court explained in Save Barton Creek, 950 F.2d at 1144, "There is nothing in the federal law to compel a state to ask for federal highway aid because there are environmental concerns."  See Macht v, Skinner, 916 F.2d at 18 ("NEPA requires federal agencies -- not states or private parties -- to consider the environment; impacts of their proposed actions."); see also Scottsdale Mall v. State of Indiana, 549 F.2d 484, 488 (7th Cir. 1977), cert. denied, 434 U.S. 1008 (1978) (NEPA "does not infringe on the right of a state to select a project to be financed solely out of its own funds.").

EVASION OF NEPA AND SEGMENTATION
A determination to build the project wholly with state or local funds does not constitute an improper "evasion" of NEPA.  An improper evasion can arise only if NEPA already applies, where a state or local entity attempts to "segment" a major federal action to avoid complying with NEPA.  Thus, a segmentation issue arises only after a project has become a major federal action.  The decision in Named Individual Members of San Antonio Conservation Society v. Texas Highway Dept., 446 F.2d 1013 (1971), cert. denied, 406 U.S. 933 (1972), supplies the dispositive analysis.  In that case, the Secretary of Transportation had requested federal participation in a highway project which was planned to cross a major park, and the Secretary of Transportation had responded by authorizing use of Federal-aid highway funds for construction of segments of the project on each side of the park. 

This authorization was challenged by the plaintiffs.  In response to the State's contention that it could not be bound by federal §4(f) requirements because it would build the highway with its own funds, if necessary, the court held that the project was too far advanced to escape federal regulation.  The court noted that the Secretary of Transportation, at the State's request, had already authorized federal participation in project construction, triggering the advertisement for contract bids, the letting of contracts, and the commencement of construction that had erected almost 1/3 of the southern segment of the project. Id. at 1028.

There can be no question of unlawfully avoiding NEPA where NEPA never applied in the first place.  As this Court explained in Save Barton Creek, "[a] state's decision to avoid federal involvement cannot have the paradoxical effect of establishing federal involvement."  950 F.2d at 1138 (citing Village of Los Ranchos, 906 F.2d 1477, 1481). 

Where NEPA applies to an entire project, and the grant recipient attempts to defederalize a segment of the project to avoid the completion of an SEIS for that one segment, there may be a problem because of earlier Federal involvement and its timing.  In a recent case , the 10th Circuit held that a project could be segmented for funding purposes, but that did not relieve the FHWA and Kansas from complying with NEPA when the project “was so imbued with a federal character that the eastern segment of the project could not be ‘defederalized’.”   Ross v. Federal Highway Administration, 162, F.3d 1046 (10th Cir. 1998).  

NON-MAJOR FEDERAL ACTIONS DO NOT REQUIRE AN EIS

The FHWA's own regulations regarding environmental impact define "administration action" as "[t]he approval by FHWA... of activities such as...changes in access control."  23 CFR 771.107(c).   However, according to the FHWA's policy and guidance for the justification and documentation needed for requests to add access to the existing Interstate System (which was published in the October 22, 1990 Federal Register), compliance with NEPA procedures need not precede the determination of engineering acceptability and feasibility.  This policy is quite reasonable.  It allows potential permit applicants to see if a new access point to an Interstate would be feasible and acceptable under FHWA highway engineering standards before NEPA requirements come into effect.  It is economical for both potential applicants and FHWA.  Otherwise, anytime anyone broached the subject of additional access to the Interstate with FHWA, there exists a proposal for major federal action and NEPA comes into effect.  

As a corollary to the foregoing, the courts have recognized that a federal agency's obligation to address environmental impacts is not limitless.  Thus, it is established that NEPA requires federal agencies to evaluate only the environmental impacts associated with federal projects, or projects over which federal agencies have substantial control.  Accordingly, this Court in Save the Bay, Inc. v. U.S. Corps of Eng., 610 F.2d 322, cert. denied, 449 U.S. 900 (1980), held that NEPA did not require the Corps to consider the environmental effects of an entire chemical plant when issuing a permit allowing construction of a wastewater pipeline from the plant. 



When federal approval is minimal or incidental with respect to a nonfederal action, that federal participation is not sufficient to federalize the entire project for NEPA purposes.  Winnebago Tribe of Nebraska v. Ray, 621 F.2d 269 (8th Cir.), cert den., 449 U.S. 836 (1980).(Where agency only had jurisdiction over a navigable waterway, approval of a crossing permit was not sufficient to convert the construction of an entire power transmission line by a private utility company into a federal action.)

A nonfederal project which receives federal assistance will not be federalized if federal control is not substantial.   Landmark West v. U.S. Postal Service, 840 F.Supp. 994 (S.D.N.Y. 1993) (Federal lending and and contribution to nonfederal project with other contributory federal actions), aff’d w/o opinion, 41 F.3d 1500 (2d Cir. 1994).
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OUTLINE
How much Federal participation makes a project Federal?  Problems most often arise when there is some type of Federal involvement in an action undertaken by a  private party, or a state or local government.  

Non Federal actions -  eligible for Federal assistance or require Federal approvals or permits

Limited Federal participation - goes to the question of:

Is it “Federal”?

Is it “major”?

Difficult to isolate the two factors

CEQ regs do not define Federal actions - indicates categories which are generally considered Federal actions 40 CFR 1508.18(b)

1.  Adoption of official policies (rules and regs)

2.  Adoption of “formal plans” re future use of federal resources  - future actions to be based on the plan

3  Adoption of programs implementing policies or plans, or allocating agency resources to implement a statutory program or executive directive

4. Approval of Federal or Fderal-aid projects or approval of permits  

“Action” - broadly defined by the courts

Federal projects

State and local projects that are Federally funded or assisted

Private development authorized by Federal permit

Rulemaking and adjudication by Federal agencies

Federal participation is sufficient when:

Federal agency takes an action that authorizes a nonfederal party to undertake an activity or project (Federal permits or other approvals)

Not sufficient when Federal approval is minimal incidental with respect to the nonfederal action.   Winnebago Tribe of Nebraska v. Ray, 621 F.2d 269 (8th Cir.), cert den., 449 U.S. 836 (1980).(Where agency only had jurisdiction over a navigable waterway, approval of a crossing permit was not sufficient to convert the construction of an entire power transmission line by a private utility company into a federal action.)

Federal participation or control must reach a certain threshold before a nonfederal action becomes federalized under NEPA

Federal financial assistance usually triggers application of NEPA, but not always.  Depends on the way assistance is provided.

Block grants may not necessarily trigger NEPA if the impact on a state or local project financing is indirect (Block grants made to a state, which then decides where to allocate the funds w/o any further Federal approval).   Where a Federal agency makes a direct categorical grant for a specific nonfederal project, then NEPA applies to the approval (Federal-aid highway projects are in this category). 

Federal funding is often provided for state and local planning.  If no federal approval of the plan is required, an EIS may nao be necessary.   ARC case. (Regional Development Plan was funded through FHWA.  Federal funding and certification of the planning process did not require the exercise of federal discretion.  Funding was determined by a “fairly rigid formula” and certification was required only to ensure that planning procedures met federal requirements.  Some have a problem with this decision, but we still cite it.

Nondiscretionary action - Statute gives agency no discretion to act in any other way

Inaction - agency has the authority to take an action, but decides not to. Defenders of Wildlife v. Andrus, 627 F.2d 1238 (D.C. Cir. 1980), (DOI’s failure to exercise whatever statutory authority it had to prohibit a wolf kill by the State of Alaska, was held to be an inaction rather than an action and did not require preparation of an EIS.)

