Corps of Engineers and EPA Guidance Memorandum on Supreme Court Ruling Concerning CWA Jurisdiction over Isolated Waters

The guidance identifies intrastate lakes, rivers, streams, mudflats, sandflats, wetland sloughs, prairie potholes, wet meadows, playa lakes, or natural ponds, formerly considered waters of the United States under the criteria of use by migratory birds or an effect on interstate or foreign commerce, as being potentially affected by SWANCC.  The guidance further directs COE field offices to seek legal counsel on specific cases involving such wetlands because jurisdiction under the CWA could still be asserted under other criteria, for example:

· if use, degradation, or destruction of isolated waters could affect other “waters of the United States”

· isolated and intrastate navigable waters if their use, degradation, or destruction could affect interstate or foreign commerce 

· impoundments of these waters.

 Based on this, the following types of waters are not affected by the SWANCC decision:

· All waters which are currently used, or were used in the past, or maybe susceptible to use, in interstate or foreign commerce, including tidal waters

· All interstate waters, including interstate wetlands

· All impoundments of waters otherwise defined as waters of the United States

· All tributaries to the above waters

· Territorial seas

· Wetlands adjacent (bordering, contiguous, or neighboring) to other waters of the United States; wetlands separated from other waters of the United States by man-made dikes or barriers, natural river berms, beach dunes, and the like are still “adjacent”.)

FHWA Divisions can expect the Corps to continue to exert CWA jurisdictional authority over all wetlands adjacent to navigable or interstate waters and their tributaries to the highest reach of the drainage, including any adjacent wetlands that form the border of, or are in reasonable proximity to, other waters of the United States.  These include sloughs, cutoffs, and oxbows which are on active floodplains, or wetlands which are within high water elevations of large interstate lakes, such as the Great Lakes, or large intrastate lakes, such as the Great Salt Lake.  Other isolated, intrastate waters, such as prairie potholes and vernal pools, may become excluded from jurisdiction, however, these ecosystems are wetlands by ecological definition and are subject to requirements of Executive Order 11990.  

Until further interpretation is made and possible case law history is developed, we continue to recommend that all isolated wetlands be considered as potentially jurisdictional, unless the Corps District office advises to the contrary.  Ideally jurisdictional calls would occur during the very early stages of project coordination.  We will also recommend that the Corps consider making programmatic determinations in areas dominated by isolated waters.  This could eliminate the need to analyze individual isolated wetlands on a project-by-project basis for Section 404 permit purposes.  However, Executive Order 11990, Protection of Wetlands, still applies to these wetlands.  We, therefore, continue to recommend that all wetlands that could be potentially affected by a highway proposal be adequately identified and assessed for probable impacts. 

The FHWA will not apply Executive Order 11990 to drainage ditches, either highway or for other purposes, which were not originally excavated in waters of the United States (as currently defined), or to sites exhibiting wetland characteristics which are solely caused and supported by human activities, such as but not limited to, stormwater runoff which is concentrated by man-made ditches or agricultural irrigation leakage, and which are not considered jurisdictional waters of the United States by the Corps of Engineers.  

Divisions should contact the local Corps of Engineers field offices to determine how the new jurisdictional limits under SWANCC may be specifically interpreted on a local basis.  If issues on the jurisdictional status of isolated wetlands arise, please contact Paul Garrett, 303-969-5772x332 (pgarrett@fhwa.dot.gov) , Fred Bank, 202-366-5004, (fbank@fhwa.dot.gov) , or Fred Skaer, (202) 366-2058, (fskaer@fhwa.dot.gov). 

