AASHTO Washington Briefing - Secondary (indirect) and Cumulative Impacts 

Workshop; Friday February 27, 2004

Lamar Smith, Federal Highway Administration 10 minutes

I want to begin by highlighting a couple of  related provisions of law and regulation  that are specific to the FHWA and Federal-aid highway project decisionmaking …

… These provisions present the “basics” (or basis) of our decisionmaking process and the foundation for the discussion of secondary (indirect) impacts and cumulative impact responsibilities

The first ---- the law ---- USC Title 23 (highways) Section 109  

… there are many important provisions in these Standards regarding funding, decisionmaking, and approval of Federal highway projects 

… I’ll speak to just one – 109(h)  …  which concerns the environment 

109(h) requires FHWA to fully consider the possible adverse economic, social, and environmental effects of any proposed project on any Federal-aid system in developing the project … and stipulates that the final project decisions be made in the best overall public interest, 

This determination (finding) is made with the consideration of the following:

· the need for fast, safe and efficient transportation, 

· public services, and 

· the costs of eliminating or minimizing such adverse effects (or in other words, the cost of mitigation) 

and 
- the potential of environment impact, such as

· air, noise, and water pollution; 

· destruction or disruption of man-made and natural resources, aesthetic values, community cohesion and the availability of public facilities and services; 

· adverse employment effects, and tax and property values losses; 

· injurious displacement of people, businesses and farms; and 

· disruption of desirable community and regional growth. 

The Standard established in law

Second --- FHWA’s current NEPA implementing regulations at 23 CFR 771. 

… I’m not going to go into much detail but want to Focus on paragraph 105 – FHWA Policy 

It is the policy of the Administration that 

(a) To the fullest extent possible, all environmental investigations, reviews, and consultations be coordinated as a single process, and compliance with all applicable environmental requirements be reflected in the environmental document (this is a concept often referred to as the NEPA umbrella)
(b) Alternative courses of action be evaluated and decisions be made in the best overall public interest based upon a balanced consideration of the need for safe and efficient transportation; of the social, economic, and environmental impacts of the proposed transportation improvement; and of national, State, and local environmental protection goals 

… Addresses not only compliance of NEPA but of 109(h)

The regulation goes on to layout public involvement requirements, mitigation policy and documentation requirements and other process specifics – or the essential elements of the project development process. 

As you can see there are No explicit regulatory or legislative requirements concerning indirect or cumulative impacts specifically … Unlike there are for other Federal agencies.  

FHWA’s specific responsibilities related to indirect (secondary) and cumulative impact considerations come from the National Environmental policy Act and the CEQ implementing regulations  … 

… which, include the requirements related to consideration, analysis and documentation of direct impacts, indirect impacts and cumulative impacts of ALL FEDERAL AGENCIES.

FHWA has issued two pieces of guidance on the subject 

The first in April 1992  (one of the first by any Agency) called …

… The Position Paper: Secondary and Cumulative Impact Assessment In the Highway Project Development Process  

· Our best thinking on the subject at the time 

…  issues and our thinking have evolved and matured. 

· Preliminary information not official agency guidance - not prescriptive - offered "rules-of-thumb" for analyses - did not prescribe any particular approach, technique or method
· Addressed the needs for information by project environment personnel in understanding, planning and conducting secondary and cumulative impact assessment, 

· Suggests some possible ways to incorporate consideration into the highway project development process. 
 The second was issued last year, January 31, 2003 … 
… Interim Guidance: Questions and Answers Regarding Indirect and Cumulative Impact Considerations in the NEPA Process  

· This guidance was issued in recognition of the frequent challenges we (FHWA/State DOTs) face in dealing with indirect and cumulative impacts analysis, documentation and mitigation.
· It is focused on existing NEPA requirements  …

… essentially presents a review of the longstanding interpretations of requirements regarding consideration, analysis, documentation, and mitigation of direct, indirect, and cumulative impacts in the NEPA process.

· Intended to be an initial step in our overall efforts to address the indirect and cumulative impacts needs of the agency, the State DOTs and their consultants 
· It is presented in a question and answer format - 11 Questions with an attachment of references …
… a few things the guidance did

· Defined direct and indirect impacts and cumulative impacts and 

· Discusses the substantive differences with brief illustrative examples (see the handout)

… We must be clear about what we are talking about… 

… Secondary and indirect impacts are the same things – there is little or no value in trying to distinguish between the two 

… Indirect or secondary impacts and cumulative impacts are not the same thing  (see handout – attached)

· Defines and discusses what “reasonably foreseeable” means in terms of predicting the future
… Based on CEQ regulation and court cases

Indirect and cumulative impact analyses are appropriately concerned with impacts that are sufficiently “likely” to occur or are “probable” 

and not with speculation or any impact that can be conceived of or imagined

· Discusses what to do (requirements and responsibilities) when essential information necessary for the analysis or determining reasonably foreseeable actions is either unavailable or incomplete 

… This is an important aspect and is detailed in the CEQ regulation 1502.22 

· Provides details of NEPA expectations and CEQ provisions related to indirect impacts and cumulative impact analysis and documentation 

…  includes a few court cases for information 

· Outlines FHWA’s policy for NEPA decisionmaking including agency policy for indirect and cumulative impacts analysis and documentation

… re-articulation of FHWA’s  adoption of NEPA principles and the process established in the CEQ regulations as the means for project development and decisionmaking
· Discusses how indirect impact and cumulative impact analysis and documentation varies by class of action 
… EA, CE, and EIS and 

… why documentation is important 
· Defines mitigation and discusses FHWA’s mitigation policy and authority 
… includes how the CEQ addresses mitigation in regs and guidance, 

and 
… FHWA’s regulatory policy on mitigation 23 CFR 105(d)

23 CFR 105 (d) Mitigation Measures necessary to mitigate adverse impacts be incorporated into the action. Measures necessary to mitigate adverse impacts are eligible for Federal funding when the Administration determines that: 

(1) The impacts for which the mitigation is proposed actually result from the Administration action; and 

(2) The proposed mitigation represents a reasonable public expenditure after considering the impacts of the action and the benefits of the proposed mitigation measures. In making this determination, the Administration will consider, among other factors, the extent to which the proposed measures would assist in complying with a Federal statute, Executive Order, or Administration regulation or policy. 

There is also a discussion of some of the complexities related to mitigating indirect and or cumulative impacts 

· Suggests some effective strategies for incorporating reasonable consideration in project development 

… where the biggest pay off is -- in scoping and communication with NEPA participants, especially cooperating agencies.  

· Briefly highlights other Agencies’ legislative and regulatory provisions and requirements

· and provides references to guidance, training and other information. 

I’ll close  ----

- Indirect or secondary impacts and cumulative impacts is not a new or emerging issue

- it is a complex and complicated – 

- the are many things we can and should do now to do a better job such as focused discussions during the scoping process and interagency coordination

- Pay attention to the work of the EO Task Force Working Group 

Definitions of Impacts: 
· Direct effects are caused by the action and occur at the same time and place. (40 CFR § 1508.8)

· Indirect effects are caused by the action and are later in time or farther removed in distance, but still reasonably foreseeable. Indirect effects may include growth-inducing effects and other effects related to induced changes in the pattern of land use, population density or growth rate, and related effects. (40 CFR § 1508.8)

· Cumulative impacts result from the incremental impact of an action when added to other past, present, and reasonably foreseeable future actions, regardless of what agency (Federal or non-Federal) or person undertakes such actions. Cumulative impacts can result from individually minor but collectively significant actions taking place over a period of time. (40 CFR § 1508.7)
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