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Ground Rules provided through Case Law1

1. Do not Federalize indirect effects that are completely subject to local funding and control. 

2.  Reasonable forecasting and speculation is implicit in NEPA.

3. NEPA is procedural, not substantive.  However, agencies participating in the NEPA process are obligated to advise local agencies of land use regulatory policies that would mitigate indirect effects identified in the NEPA process.

4. Reasonably foreseeable impacts are: Probable and Significant

5. Significance varies with context and intensity.  Under Council on Environmental Quality NEPA regulations, whether there may be a significant effect on the environment depends on two factors: context and intensity (see 40 CFR 1508.27).  

6. Three part test to determine which impacts warrant further or detailed analysis

· Confident that impacts are likely to occur?

· Can impacts be sufficiently described and specified now and allow for useful evaluation?

· If impacts are not evaluated now, will future evaluation of impacts be irrelevant?

7. Local zoning and land-use cannot be relied upon to control indirect impacts.  Unless they inspire judicial confidence in their integrity

8. Selling points of a project must be fairly evaluated and their impacts include in the EA or EIS

Outline of NEPA cases regarding indirect and cumulative impacts

Land Use and Zoning Control (three divergent holdings)


Mullin v. Skinner, 756 F. Supp. (E.D.N.C. 1990)

  Proposed high-rise bridge to a rural island

· Zoning changes inevitably follow development pressures

· If a major Federal action makes it likely that changes will occur, the action will have indirect effects on the environment

Florida Wildlife Federation v. Goldschmidt, 506 F. Supp. S.D.Fl. 1981)

· Growth will occur because of market demands even when transportation is lacking


(middle view)
Enos v. Marsh, 769 F. 2d (9th Cir. 1985) -

· EIS alerted decision-makers and public to the potential secondary effects.

· However, such consequences are speculative, and dependent upon local development and zoning policies


General rule equates transportation access with secondary development.

This presumption can be rebutted through a viable and effective regional land-use plans, which generate judicial confidence in their stringent enforcement

Nonfederal Indirect Effects

Enos v. Marsh, supra

· Whether the… activities planned by the state are to be included in the EIS turns on whether the action is ‘Federal’.  This determination requires ‘careful analysis’ of all facts and circumstances of the relationship

· Interdependence Re: A second State-funded facility

Court dissuaded on interdependence

· The (State and Federal) projects serve complimentary but distinct functions

· “other” project completely state funded

· Federal government exercised no control over planning and development of the facilities 

· State project was accounted as one of the secondary effects of the Federal action 
[Enos v. Marsh]

Federal and state jurisdiction in NEPA reporting

· Some off-site effects cannot be mitigated unless non-Federal Government agencies take appropriate actions

· Incongruous to conclude that Feds (Forest Service) has no power to act until local agencies reach a final conclusion on what they consider necessary

· Conceptual plans and methods for reducing or avoiding impacts can be discussed

· It would go too far to require the agency to prepare a worst-case analysis

· Once the agency has detailed mitigation measures for nonfederal entities to consider, it has done its job under NEPA and can proceed with the permitting process

· NEPA does not require a fully developed plan detailing steps to mitigate adverse environmental impacts

Permit Processes

· Substantive

· Require detailed mitigation plans

· Requires implementation of mitigation plan

Acknowledging Benefits of Growth-Induced Indirect Effects

· If the benefits of induced growth are selling points of the project, an EA and EIS must consider those effects (Sierra Club v. Marsh)

· Ignoring selling points can lead to segmentation and judicial finding of inadequacy

Chelsea Neighborhood Association v. United States Postal Service, 516 F. 2d (2nd Cir. 1975)

· “using housing as a ‘selling point’ without disclosing its possible negative aspects is certainly not the ‘environmental disclosure’ required by NEPA

Sierra Club v. Sigler, 695 F. 2d (5th  Cir. 1983)

· If benefits were included as a selling point, there can be no hard look without a cost-benefit analysis

· If benefits are included as a selling point, then cost must be disclosed

City of Davis v. Coleman, 521 F. 2d (9th Cir. 1975)

· The growth-inducing effects if the Kidwell interchange are its raison d’etre, and with growth comes growth’s problems:

· Not knowing the type of development is not an excuse for failing to file an EA of EIS
Scientists’ Institute for Public Information, Inc., v. Atomic Energy Commission, 481 F. 2nd (D.C. Cir. 1973)

· Indicate extent to which environmental effects are essentially unknown (NEPA)

· Basic thrust of NEPA is to predict environmental effect 

· Reasonable forecasting and speculation is implicit in NEPA

·   “Fullest extent possible”

Robertson v. Methow Valley Citizens Council, 490 U.S., 109 S. Ct. (1989)

· Agencies participating in the NEPA process are obligated to advise local agencies of land use regulatory policies that would mitigate indirect effects identified in the NEPA process

· Procedural not Substantive - NEPA does not mandate a particular result

· Prescribes the necessary process

· Adverse effects must be adequately identified – NEPA [merely] prohibits uninformed decisions

Trout Unlimited v. Morton, 509 F. 2nd (9th Cir. 1974)

· An EIS need not discuss remote and highly speculative consequences

· NEPA [only] requires thorough discussion of probable environmental consequences

· Central focus should be on impacts (either primary or secondary) which have “significant  impact” upon the environment

Definition of significant impact, mitigation

National Parks and Conservation Association v. Babbitt, 241 F.3d 722 (9th Cir. 2001)

The court noted that, under Council on Environmental Quality NEPA regulations, whether there may be a significant effect on the environment depends on two factors: context and intensity. The court established intensity in this case by using three of the factors listed at 40 CFR 1508.27: (1) the unique qualities of the geographic area; (2) the degree to which the plan's effects are highly uncertain; and (3) the degree of controversy surrounding the possible effects. 

Uncertainty.  The court stated: "The uncertainty manifested through the EA stems from two sources: an absence of information about the practical effect of increased traffic on the Bay and its inhabitants; and a failure to present adequate proposals to offset environmental damage through mitigation measures." The court found …lack of knowledge did not excuse the preparation of an EIS; rather it required the Park Service to do the necessary work to obtain it. 

An agency's decision to forego an EIS may be justified under some circumstances by the adoption of mitigation measures, if there is sufficient data indicating that the mitigation measures would be adequate in light of the potential environmental harms.

Controversy.  Court defined as when substantial questions are raised as to whether a project may cause significant degradation of some human environmental factor or there is a substantial dispute concerning the size, nature, or effect of the action. More than a disagreement among qualified experts. 

The Park Service's plan and EA proposed a research and monitoring program to fill information gaps and assist in understanding the potential effects on the environment. The court stated that this was "precisely the understanding that is required before a decision that may have a significant adverse impact on the environment is made and precisely why an EIS must be prepared in this case." According to the court, in proposing to increase the risk of harm to the environment and then perform its studies, the Park Service "has the process exactly backwards." Agencies must take the requisite "hard look" before, not after, the action is implemented
Relevant Terms and Scope

Sierra Club v. Marsh, 769 F. 2d. (1st Cir. 1985) 

Three questions to be asked to determine whether a particular set of impacts is definite enough to take into account or too speculative to warrant consideration:

Three part test

· Can one be confident that impacts are likely to occur?

· Can the impacts be sufficiently described and specified now to allow for useful evaluation?

· If impacts are not evaluated now, will future evaluation of impacts be irrelevant because an agency will be irreversibly committed to a project or because the progress of future events is inevitable?

Sierra Club v. Marsh, 976 F. 2d (1st Cir. 1992)

· Terms “likely”, “foreseeable” and “reasonably foreseeable” limited rather than exhaustive

· Duty to discuss measured by an objective standard

· NEPA requires an EIS to evaluate [only] those secondary impacts that are reasonably foreseeable

Foreseeable Effects v. Speculation

CEQ’s “Forty Most Asked Questions”

· Agency cannot ignore uncertain, but probable, effects of its decision

· Judgments can be made based on reasonably foreseeable occurrences

· Consider trends, similar areas

Trends may be ascertainable and/or potential purchasers may be known

Gloucester County Concerned Citizens v. Goldschimdt, 533 F. Supp. (DNJ 1982)

Court held,

· “a secondary impact must be significant to render an EIS inadequate”

From Trout Unlimited and Gloucester County 

Reasonably foreseeable?

· An environmental impact would be “too speculative” for inclusion in an EIS if it cannot be described at the time of analysis with sufficient specificity to make it consideration useful for reasonable decision-making

· Significant impacts are reasonably foreseeable if not too speculative or improbable

Fritiofson v. Alexander, 772 F.2d 1225 (5th Cir. 1985)

What a cumulative impact analysis must identify:

1. the area in which the effects of the proposed project will be felt; 

2. the impacts that are expected in that area from the proposed project; 

3. other past, present, and reasonably foreseeable actions that have or are expected to have impacts in the area; 

4. the impacts or expected impacts from these other actions; and 

5. the overall impact that can be expected if the individual impacts are allowed to accumulate

Antisegmentation Principle

Sierra Club v. Penfold, 857 F. 2d (9th Cir. 1988)

· The courts held that indirect effects are important enough to trigger an EIS

· Consequences of cumulative or synergistic effects must be considered in an EIS

Long-term, Short-term Intensity

Foundation on Economic Trends v. Weinberger, 610 F. Supp. (D.C. Cir. 1985)

· Consider long-term and short-term consequences for society as a whole and for the local region

· Consider intensity or severity of the impact

Judicial Review of Agency Actions

Kleppe v. Sierra Club, 427 U.S.

· Several pending actions with cumulative or synergistic effects must be considered together

· Court only ensures that agency took a “hard look” and is not a substitute to agency judgment

Deferential Standard

Motor Vehicle Manufacturers Association of the United States v. State Farm Mutual Auto Insurance Company, 463 U.S., 103 Sup. Ct. (1983)

· Agency should not rely on factors that Congress has not intended it to consider

· 5th and 11th Circuits less deferential to the agency 

Scientists’ Institute for Public Information, Inc., v. Atomic Energy Commission, 481 F. 2nd (D.C. Cir. 1973)

· Indicate extent to which environmental effects are essentially unknown (NEPA)

· Basic thrust of NEPA is to predict environmental effect 

· Reasonable forecasting and speculation is implicit in NEPA

·   “Fullest extent possible”

City of Davis v. Coleman, 521 F.2d 661, 680-81 (9th Cir.1975)

· Failure to identify and analyze [the project’s] indirect effects is a violation of NEPA 

· Reasonable forecasting of project-induced development must be conducted in an EIS
Coalition for Canyon Preservation v. Bowers, 632 F.2d 774 (9th Cir. 1980)

· Court held that the EIS’s failure to assess development  violated NEPA, as it did not analyze secondary effects

Thomas v. Peterson, 753 F. 2d (9th Cir. 1985)

· If an action is sufficiently certain to justify construction (of the road), it is sufficiently certain for their environmental impacts to be analyzed with those of the road

� 1. Enos v. Marsh, 769 F. 2d (9th Cir. 1985); 2.  Scientists’ Institute for Public Information, Inc., v. Atomic Energy Commission, 481 F. 2nd (D.C. Cir. 1973 ); 3. Robertson v. Methow Valley Citizens Council, 490 U.S., 109 S. Ct. (1989); 4. Trout Unlimited v. Morton, 509 F. 2nd (9th Cir. 1974); 5. National Parks and Conservation Association v. Babbitt, 241 F.3d 722 (9th Cir. 2001); 6. Sierra Club v. Marsh, 769 F. 2d. (1st Cir. 1985); 7. Enos v. Marsh, 769 F. 2d (9th Cir. 1985);  8. Sierra Club v. Marsh, 769 F. 2d. (1st Cir. 1985)





� The key criteria in assessing the need for detailed evaluation are (1) whether the analysts or stakeholders believe that there is any level of uncertainty regarding the underlying assumptions used to estimate the indirect and cumulative effects, and (2) whether changes in the underlying assumptions can be expected to result in significant changes in the findings.  If uncertainty in the underlying assumptions is recognized but variation in the assumptions is unlikely to significantly alter the findings, then the uncertainty and conclusions regarding sensitivity should be carefully documented and the analyst may proceed to the final steps [in the analysis]. If analysts or stakeholders see a level of uncertainty in the assumptions employed and that uncertainty is likely to significantly alter the findings, then a more detailed evaluation is warranted.








