Comment Period vs. Waiting Period on FEISs

Confusion exists over the function of the 30-day period for Final EISs observed prior to an agency’s final action on a proposal. Some interpret this period to serve as a time for the FEIS to be reviewed and commented on. Others believe that this time is solely a review period, and that we have no responsibility to present or respond to substantive comments received during the 30 days. NEPA practitioners have requested we clarify the function of the period and FHWA responsibilities for any comments received during it.

An initial review of relevant federal regulations and guidance materials produced three sources directly related to this matter: CEQ Guidance, NEPA’s Forty Most Asked Questions; Title 40, Section 1500, of the CFR; and FHWA’s Technical Advisory 6640.8A.

CEQ Guidance and Regulations.

Forty Questions: CEQ refers to the period in question 10a,” Limitations on Action During 30-day Review Period for Final EIS,” as a 30-day review period, but it does not address in this question whether or not comments are solicited. “10a. Question 34b does not solely address the purpose of the 30-day period, but it does describe appropriate actions to occur during that period: “During that period, in addition to the agency's own internal final review, the public and other agencies can comment on the final EIS prior to the agency's final action on the proposal.” This section does not address what specific actions the agency must take when it receives comments during this period.

40 CFR 1503.1 indicates agencies may opt to solicit comments on a FEIS prior to making a decision, but does not specify a time or set period in which this should occur: “An agency may request comments on a final environmental impact statement before the decision is finally made. In any case other agencies or persons may make comments before the final decision unless a different time is provided under Sec. 1506.10” (40 CFR 1503.1(b)).

Sections of the CFR that relate to the specificity of comments (1503.3) and the response to comments (1503.4) do not address comments on the FEIS.

FHWA Guidance.

T6640.8A broadly identifies the function of the 30-day period. In Section VII.A., the period is referred to as a “minimum 30-day review period before the Record of Decision is approved (40 CFR 1506.9 and 1506.10).” The guidance provides no specific responsibilities that should occur during this period. Section 1506.9, Filing Requirement, describes the process for submitting materials to the EPA. It does not directly address the 30-day period on FEISs. Section 1506.10, Timing of Agency Action, describes the minimum periods after publication that must be observed prior to an agency taking an action. This Section also does not specifically address the function of the 30-day period on FEISs.

Section VIII.F (Record of Decision—Format and Content. Comments on Final EIS) of the technical advisory specifically addresses how FHWA should handle comments received on the FEIS: “All substantive comments received on the final EIS should be identified and given appropriate responses. Other comments should be summarized and responses provided where appropriate.” This section explicitly states that FHWA may receive comments on the FEIS, and if received, comments must be addressed. It does not provide specific instructions on the format and appropriate place to present a summary of and response to comments.

Conclusion.

The CEQ guidance, the regulations, and the FHWA Technical Advisory 6640.8A do not provide a clear-cut definition of the function of the 30-day period on FEISs. As the references mention the period as a review period and as a time to receive comments, it is likely the intent is for this time is to serve multiple functions as a general review and comment period. The language in 40 CFR 1503.1(b) further supports a comment function for this period. 

Confusion over the specific function of this period likely arose out of the inconsistent and incomplete manner in which both CEQ and FHWA materials address the period. It would be appropriate to explicitly identify the multiple functions of the period in our guidance and to prepare additional instructions for the field office on how they may proceed on future projects. We may also want to consider requesting CEQ amend their guidance to reflect a consistent interpretation on the function of the 30-day period.

