Migratory Bird Process for NDOR Construction Projects

The Department of Roads will, to the extent practicable, schedule the letting of projects such that bridge demolition activities or clearing and grubbing can occur outside of the primary nesting season in Nebraska which has been determined by the Nebraska Ecological Services Field Office of the U.S. Fish & Wildlife Service, to generally occur between April 1 and July 15.  Alternatively, bridge demolition projects may necessitate either the placement of netting or gel on bridge structures and/or the removal of inactive nests from such structures (e. g., swallow nests) to preclude migratory bird nesting activity and avoid project scheduling problems.  The aforementioned primary nesting season dates are not inclusive for all migratory birds occurring in Nebraska as some species of birds are known to nest outside of those dates.
Contractors shall, to the extent possible, schedule bridge demolition and clearing/ grubbing activities for highway projects to occur outside the primary nesting season.  However, if circumstances dictate that project construction or demolition must be done when nesting migratory birds may be present, a survey of the number of active nests and species of birds shall be conducted by qualified personnel representing the Contractor, and assisted by the Project Manager (PM), NDOR Environmental Section staff, or the United States Department of Agriculture (USDA) Animal and Plant Health Inspection Service (APHIS) – Wildlife Services Office.

The USDA’s APHIS – Wildlife Services office has agreed to expand their staffing in order to assist NDOR and its Contractors in addressing unavoidable migratory bird nesting conflicts.  The NDOR and the Associated General Contractors (AGC) will cooperate to provide funding to cover a one/half time, qualified biologist position to work on-call to assist on individual NDOR highway projects as needed.  Such assistance shall include survey and documentation of migratory birds nesting along a project, assisting the Contractor in completing application forms for depredation permits.

The following guidance is provided for compliance with the Migratory Bird Treaty Act responsibilities for construction of NDOR projects:

1. Contractor shall submit a plan to the NDOR regarding how he intends to accomplish bridge demolition or clearing and grubbing of the project to avoid conflict with nesting migratory birds.

2. Contractor must submit a temporary erosion control plan tailored to fit the plan for clearing and grubbing.

3. If the plans result in unavoidable conflict with nesting migratory bird’s eggs or young, which will result in “taking” nests and their contents, the contractor should notify the NDOR Project Manager (PM).  The PM shall notify the Environmental Section of Planning and Project Development by telephone at 402-479-4410 or 4412.

4. The NDOR Environmental Section will then determine if assistance in survey is needed from staff (if available) or from the USDA APHIS – Wildlife Services office and arrange for assistance with survey of nest numbers, bird species, etc.  Results of the survey shall be maintained by the NDOR until project completion.
5. USDA can assist the Contractor in completing Form 37 and Form 3-200 to apply for a depredation permit allowing removal and handling by the Contractor.

6. The Contractor shall submit the completed application materials to the following address:  U.S. Fish and Wildlife Service, Office of Migratory Bird Management (Permits), P.O. Box 245486, DFC (60154), Denver, Colorado, 80225-0486.  A $25 fee must be submitted with the application.

7. The U.S. Fish & Wildlife Service Office of Migratory Bird Management (Denver, CO) will process road construction depredation permit applications as soon as practicable, recognizing the concerns for public safety and economic impact of delays.

8. It is the contractors’ responsibility to schedule his work to accommodate the process of conducting a survey(s) and obtaining the necessary permit(s) if avoidance is not practicable. 

