Ground Rules provided through Case Law

1. Evaluate whether Federal involvement is sufficient to Federalize a project. 

· Is the project significant to the [non-federal] activity/effect in its entirety??

· Is there a legal requirement for or de facto control over the [non-federal] activity/effect??

· Interdependent or complementary??

· Federal funds, control or decision-making involved??

2. The EIS must identify all the indirect effects that are known, and make a good faith effort to explain the effects that are unknown but are “reasonably foreseeable’.  1502.22.

3. Identify Reasonably Foreseeable v. Speculative. An EIS should not discuss remote and highly speculative consequences.  An EIS shall provide (Also refer to Forty FAQs #18):

· thorough discussion of probable primary and probable secondary environmental consequences that may have “significant  impact” upon the environment.
· Listing all impact-causing activities that were considered may facilitate the analysis review (refer to NCHRP 466).

· Listing factors mitigating or controlling synergistic effects may facilitate review of the analysis review.
· An impact is “too speculative” for inclusion in an EIS if:
 
1. it cannot be described at the time of analysis with sufficient specificity to make its consideration useful for reasonable decision-making,
2. there is inadequate information regarding the impact and its practical effect for the lead agency to present reliable mitigation proposals, or the activity or effect is not within the past and future timeframe(s) set for the analysis, 

3. the impact is outside the timeframe or geographic boundary.  When determining boundaries USEPA (www.es.epa.gov/oeca/ofa/cumula.html) suggest considering how the resources are being affected.

· Identify a geographic area that includes resources potentially affected by the proposed project and 

· Extend that area, when necessary, to include the same and other resources affected by the combined impacts of the project and other actions.

4. Determine Scope of mitigation to be discussed.

Also refer to Forty FAQs #19a and #19b; 1502.14(c and f), 1502.16(h), 1505.2(c )

· NEPA is procedural, not substantive.

· Sec. 1502.14(c and f), Sec. 1502.16 (h), and 1505.2 (c ) are within the scope of cumulative impacts analysis and failure to address them undermines the CEA.  This is a part of informed decision-making.
· Agencies participating in the NEPA process are obligated to advise local agencies of land use regulatory policies that would mitigate indirect effects identified in the NEPA process.

i. Agencies should also identify the reliability of such policies and mitigation measures.

ii. Indicate the likelihood that such measures will be adopted or enforced by the responsible agencies.

·  The specificity of mitigation strategies discussed shall depend on the nature of the effects, the affected resource(s) and/or the amount of available information.
 
5. Local zoning and land-use cannot be relied upon to control indirect impacts.  Unless they inspire judicial confidence in their integrity
6.  Significance varies with context and intensity.  Under Council on Environmental Quality NEPA regulations, whether there may be a significant effect on the environment depends on two factors: context and intensity (see 40 CFR 1508.27).  

7.  Determine which indirect effects warrant more detailed evaluation. Use the three part test to determine which impacts warrant further or detailed analysis

i. Confident that impacts are likely to occur?

ii. Can impacts be sufficiently described and specified now and allow for useful evaluation?

iii. If impacts are not evaluated now, will future evaluation of impacts be irrelevant?

8.  Full environmental disclosure. Selling points of a project must be fairly evaluated and their impacts include in the EA or EIS.

� Corresponding Legal Cases: 1. Enos v. Marsh, 769 F. 2d (9th Cir. 1985); 2.  Scientists’ Institute for Public Information, Inc., v. Atomic Energy Commission, 481 F. 2nd (D.C. Cir. 1973 ); 3. Robertson v. Methow Valley Citizens Council, 490 U.S., 109 S. Ct. (1989); 4. Trout Unlimited v. Morton, 509 F. 2nd (9th Cir. 1974); 5. National Parks and Conservation Association v. Babbitt, 241 F.3d 722 (9th Cir. 2001); 6. Sierra Club v. Marsh, 769 F. 2d. (1st Cir. 1985); 7. Enos v. Marsh, 769 F. 2d (9th Cir. 1985);  8. Sierra Club v. Marsh, 769 F. 2d. (1st Cir. 1985.)


� Rationale: Provides criteria to distinguish between terms speculative and reasonably foreseeable. Eliminates discussion and consideration of speculative impacts including unreliable mitigation measures.


� Rationale:  Facilitate FHWA’s leadership role in the areas of environmental stewardship, context sensitive solutions, and integration of transportation and watershed planning.


� The key criteria in assessing the need for detailed evaluation are (1) whether the analysts or stakeholders believe that there is any level of uncertainty regarding the underlying assumptions used to estimate the indirect and cumulative effects, and (2) whether changes in the underlying assumptions can be expected to result in significant changes in the findings.  If uncertainty in the underlying assumptions is recognized but variation in the assumptions is unlikely to significantly alter the findings, then the uncertainty and conclusions regarding sensitivity should be carefully documented and the analyst may proceed to the final steps [in the analysis]. If analysts or stakeholders see a level of uncertainty in the assumptions employed and that uncertainty is likely to significantly alter the findings, then a more detailed evaluation is warranted.








