APPENDIX D

REPORT BY AASHTO’S ETAP STANDING COMMITTEE

“State DOT Positions At Resource Agencies:  Distribution,

Limitations, Accomplishments, and Maintaining Accountability”





August 17, 2001 —NR-01-15


DOT-Funded Resource Agency Positions Multiply

When state DOTs commented recently on how the Clean Water and Endangered Species Acts were working in their agencies and what changes they would like to see upon reauthorization, permit processing and/or Endangered Species Act section 7 consultation times were among the top most frequently mentioned issues.  As one state said, they would like a “more predictable process that has tied down timeframes” so the agency can “know whether you have a problem or not, and also know when you are going to know.”  Some states recommended setting formal deadlines for consultations, but most mentioned they realize how overworked resource agency staff are.  In response to these pressures, in the two years since TEA-21 and FHWA’s Federal Register Notice on Environmental Streamlining, the number of positions funded at resource agencies by state DOTs has increased from a handful to approximately 150 positions nationwide, primarily at state and federal natural resource agencies.  This white paper reports the results of a survey of all fifty states.  

Over half of state transportation agencies are currently providing funding and/or positions to resource agencies to facilitate consultation and expedite permit processing.  The distribution of now funded or in process by state transportation agencies at federal and state resource agencies is summarized in the table on page 7.  Positions currently in the process of being funded and filled are indicated in parentheses.  Over 145 positions are in place right now, and approximately 20 more are in process.   States funding positions include Arkansas, California, Colorado, Connecticut, Georgia, Idaho, Maryland, Minnesota, Montana, Nebraska, New Hampshire, Ohio, Oregon, New Jersey, Rhode Island, South Carolina, Tennessee, and Washington State.   Those states fund an average of 5.2 positions at resource agencies, with the typical (median) state funding 3.75 positions.  North Carolina DOT, Caltrans, and Washington State DOT lead the way.  NCDOT and Caltrans each fund 20-22 positions, including an in-house coordinator.  WSDOT currently funds fifteen positions and state legislation recently authorized another fifteen. 

Though TEA-21 focuses on federal participation for positions at federal agencies, the majority (67 percent) of state-DOT financed positions are at state agencies.  Such agencies include state wildlife divisions or fish and game departments, land management agencies, state historic preservation offices (SHPOs), and departments of environmental protection or quality.  The state DOTs that direct resources to positions at sister agencies fund an average of 4.3 positions, though the median DOT funds 2 positions.  Fifty percent of DOT-funded positions at state resource agencies are at state environmental protection agencies. These positions mainly serve in wetlands and water quality permitting or as interagency liaisons, and include a few in hazardous materials and air quality.   Twenty-two percent serve at state wildlife agencies and/or departments of natural resources, where some wetland permitting occurs as well, particularly if regulation is occurring outside the Clean Water Act Section 401 process.  Seventeen percent of positions are at SHPOs or departments of cultural resources.  In one case, that of Delaware, DOT funding for a position over nine years ultimately led to delegation of some of the SHPO’s authority to the state DOT.  A much smaller number (5 percent) of positions funded are placed at coastal or other state resource agencies.

State DOTs funding positions at federal resource agencies support an average 3.4 positions, with a median of 2.25.  Of DOT funded positions at federal resource agencies, 14 percent are at the Army Corps of Engineers, 48 percent are with the U.S. Fish and Wildlife Service, 27 percent are with the National Marine Fisheries Service, 6 percent are with the Forest Service or the Bureau of Land Management, and 2 percent are with the U.S. Environmental Protection Agency.   

Approximately half of states fund no resource agency positions currently; however, a significant number of those are currently exploring such arrangements.  Others have ad hoc arrangements already in place; for example, one state transportation agency makes one of their engineers available to the Forest Service as needed. Another has provided temporary funding to their state environmental department to clear up a permit backlog.  Many of the state transportation agencies that already have positions are in the process of adding more (definite positions are indicated by the numbers in parentheses on page 7).

Utilization of Performance Measures or a Performance Assessment Process

About half the states with funded positions utilize a performance assessment process, including reporting, regular evaluation meetings, or reimbursement per work performed.  Several more are considering using or have plans to develop a formal process, including performance measures.

While some states, such as Nebraska, report a very high level of satisfaction without the use of performance assessment tools, a number of other states have concluded that the lack of such tools contributed to a lower level of satisfaction with positions.  Several states that have funded positions for several years report that older positions for which performance measures are not in place do not have the same level of responsiveness.   A few states reported how gains had eroded over time. According to one state DOT, “over the ten plus years” the agency has supported several positions in water quality permitting at their state environmental protection agency, “most of the cost and/or time savings have been lost.”  No performance measures are utilized in that case. Generally states reported that efficiency improvements occurred as new staff at the agencies became oriented to their jobs and as tracking and regular communication led to gains.  

Methods Used by State Transportation Agencies in Tracking Performance

State transportation agencies use a wide variety of ways to retain accountability with the positions they fund in other agencies.  The most common accountability measure employed is regular meetings to discuss priorities.  Greater communication, including more frequent meetings and/or regular phone contact, typically led to higher levels of satisfaction with the positions.  Quarterly meetings usually include discussion of permit processing or section 7 consultation turnaround times.  

Some state transportation agencies have put together a database of DOT projects and track how many days environmental documents are at the offices of resource agencies, to facilitate follow up.  Quarterly status reports on projects and processing times are common as well, whether the agency or the individual submits the report.  Some DOTs ask their funded FTE’s to track the amount of time sent on each project, projects in general, and non-project administrative work (office meetings, required training, etc.).  Currently, North Carolina DOT has the agency submit an annual report focused on how the positions are increasing efficiency and effectiveness, qualitatively.  New Jersey DOT has taken accountability to the point of utilizing an annually renewable contract with the agencies, with reimbursement for services provided.

Among the more formal performance evaluation systems is that used by Caltrans.  The agency is using a common Memorandum of Agreement for all positions, with performance measures contained therein. The measures involve six goals, as follows.  The information is calculated quarterly from documentation supplied by Caltrans and the resource/regulatory personnel, unless otherwise noted.

1. Have all mandatory reviews, concurrence findings, consultation and/or permit actions completed within the statutory time frames.  (Information supplied by Caltrans districts and headquarters personnel and compiled quarterly.)

2. Have at least an 80% rate of participation by those partners in critical field review/scoping meetings.  

3. Have an 80% rate of participation in requested early regional transportation planning activities and district quarterly meetings. 

4. Increase the level of participation in the development of interagency programmatic approaches to at least 80%.

5. Ensure appropriate documentation, by project, of time and type of action  (permit review, consultation, scoping meetings) that resource/regulatory personnel spend on Caltrans projects. (Reviewed quarterly by Caltrans districts and the Partnership Program Administrator.) 

6. Secure a 24-hour response time on urgent communications with our resource/regulatory agency partners.

The compiled performance measure data is compared with the performance goals above and the agencies discuss identified problems or areas for process improvement--within either Caltrans or the partnering agency--on a quarterly basis. 

Michigan DOT also uses a Memorandum of Understanding with the agency they fund.  MDOT’s MOU with the Michigan Department of Environmental Quality has performance measures and quarterly reporting on the expenditure of the approximately $830,000 that the Legislature transfers to MDEQ for eleven positions and expedited permit processing for all bridge, culvert and transportation projects which impact a regulated water body.  The MOU requires review and response within 60 days after receipt of a completed application.  Michigan’s state resource agency positions are relatively unusual insofar as the funded remote positions also coordinate preliminary project review with Federal agencies in Section 10 and Section 404 waters, coordinate project proposals with the U.S. Army Corps of Engineers, U.S. Fish and Wildlife Service and U.S. Environmental Protection Agency, and provide Section 401 water quality certification and certification of consistency with the Coastal Zone Management Plan, as required.  They also maintain a computerized hydrologic database for the state and conduct a final hydraulic review on projects.  The FTEs maintain daily logs, and report to the Michigan Department of Transportation on a semi-annually basis on the time spent on permit applications received, preliminary reviews, flood discharges provided, site inspections/meetings, County Road Commission meetings, and the number of permits issued in 30, 60 or 90 days.  The positions process state, county, and municipal aeronautic as well as road projects and track their time accordingly.

Montana Department of Transportation (MDT)’s MOU specifies that the funded position shall track the number of hours spent working on each MDT project or other category of agreed work task.  On a quarterly basis, MDT submits a priority list of projects to focus staff time, and the agencies hold monthly staff meetings to review.   MDT included performance objectives in the second MOU they developed with the Corps of Engineers.  That MOU requires review of interagency coordination processes to streamline processes in the first three months; preliminary response on all applications within 30 days, including an assessment of the expected level of complexity and estimated future action that will be needed; issuance of 90 percent of the nationwide permit verifications within 30 days of a completed application, unless otherwise flagged as a more complex project; and meeting of all timelines established by regulation.   The Corps commits to inform MDT if project evaluation could exceed standard processing times due to issues such as ESA coordination and controversial public interest factors.

Colorado and Washington also use formal performance measures.  CDOT’s measures categorize levels of performance for timeliness of requests for concurrence and biological opinions, availability to attend meetings and field visits, phone responsiveness for urgent projects, and an annual customer service survey on the quality of technical assistance.   The staff use a matrix to track project status and response times, and the lead CDOT specialist supplies the FWS liaison with a prioritized list of projects on a quarterly basis.  Washington State has taken the matrix piece a step further by making their status matrix available on the web.  The information is displayed on a page entitled “WSDOT’s ESA Commitments” with a tag: “Click here to see recent news regarding the Endangered Species Act and its affects on WSDOT.”  The page can be found at: http://www.wsdot.wa.gov/eesc/environmental/programs/biology/esa_weekly/esa_decisions.htm

North Carolina, Pennsylvania, and South Carolina are using a customer service satisfaction survey with each position, which North Carolina is following up with interviews of DOT staff, to identify strengths and areas for improvement in how the positions are functioning.   PennDOT addresses varying levels of satisfaction with their positions by conducting Performance Reviews annually to assess each agency's level of performance and to identify issues/areas for improvement.  The performance reviews focus on the added value provided to the Department above the baseline level of support each agency provides as a function of its normal mission.   The agency’s satisfaction level is recorded based on individual perceptions of how much the positions’ contributions help to improve the quality of environmental documents, how well the agency representative understands DOT processes and their interrelationships with other agencies, the availability of the funded representative to meet DOT project needs, the level of communications effectiveness and responsiveness, their effort and ability to identify and resolve issues at the lowest level, and their ability to help facilitate the development of priority projects. PennDOT’s model is now being implemented in several states.  According to PennDOT’s Environmental Policy Group Leader, Charles Campbell, who has managed the contracts for the past five years, PennDOT’s experience is that while “individual evaluations fluctuate somewhat from year to year,” the “overall levels of performance have improved for all of the funded agencies as a result of this annual process.”  Fluctuations tend to stem from recent increases in the Department's project workload as a result of TEA-21, as well as occasional changes in funded agency leadership positions, new legislation and environmental policies, and personnel turnover. 

Limitations

Inadequate Funding for Resource Agencies to Fund Own Positions and Meet Timelines

Many DOTs have noted their desire to have Congress fund resource agencies at levels adequate to enable them to meet statutory permit processing times.  In the absence of such support, some DOTs are loathe to fund a “broken process.”  Some have noted resentment in their agency at the pressure to fund such agency positions, and the implicit threat that permit processing times will not improve unless they do.  

Extra Scrutiny and Requirements with Less Real Protection?

Some contacts remarked that others in their agencies perceive that funding the positions increases scrutiny of transportation projects beyond the level received by other public and private developers.  “There is a feeling among some at (this) DOT that the funding allows the agency to devote more time to slowing our projects and adding additional requirements.” Another state transportation agency said the their “program changed (slowed, but) the (resource agency) still expected to be funded at the same level as when we had a very large infrastructure renewal program going on.  The value added over time has diminished to virtually zero.  However, whenever it was suggested that funding of positions be curtailed, (the agency) indicated that we would get little or no action on our applications.  What occurs now is that (the agency) is able to deal in minutia when making permitting decisions.  The end result is more paperwork and less real environmental protection.”

Turnover in Agency Positions

Two state DOTs expressed concerns with the turnover in interagency positions.  One state which had two people in positions for less than a year each time found that length of time insufficient to develop good working relationships.  Another state traced the turnover problem to the short (two year) length of time of the initial contract, which led the FWS to fill the position as temporary rather than permanent.  Consequently, one of the two people hired was lost.  The DOT subsequently moved to a four-year contract and increased the funding to allow FWS to fill the position as permanent (the state agreed to cover FWS overhead costs).  Still another state avoided the problem by detailing state transportation agency personnel to the regulatory agency, where they function as a federal regulatory agency employee paid by the state DOT.

Observed Benefits

Agencies are generally quite satisfied with their positions, with a median satisfaction level of 4 on a scale of 5 among those who answered this question.  Respondents consistently reported that positions at regulatory resource agencies have provided them with a number of concrete benefits, the most important of which is faster turnaround times.   In many cases the positions have enabled early review of projects contemplated for programming, participation in agency scoping activities, compilation of wildlife resource inventories pertinent to the state’s transportation network, review and comments on systems-level planning documents, and detailed input on alternatives under discussion.

The positions have accomplished greater efficiency and consistency in permit review by creation of transportation specialists in the resource agencies.  Several DOTs noted that “a major difference is having one person to go to and the ability to adjust that person's priorities as our project priorities change.”  Agencies benefited from “a more cooperative spirit between agencies, and a better understanding by (resource agencies) of our projects and limitations.” 

In almost all cases, the positions have improved communication and feedback between the two agencies, helping to avoid problems and/or resolve issues at an earlier stage in the process.  Often, this has occurred through increased ability of resource agencies to attend early coordination meetings and public forums.   The increased communication and more timely, facilitated resolution of issues has also fostered greater trust, respect, and understanding, which in turn facilitate project approvals with less controversy.   

For further information or technical assistance in developing and implementing performance measures or other performance assessment tools, contact Marie Venner at nretap@mindspring.com or 303/798-5333.
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