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Summary of Changes in the 2005 FHWA Section 4(f) Policy Paper

Revision Process Timeline and Overview 

· January to March 2004 - All FHWA Division Offices; the Office of Chief Counsel; the Headquarters Office of Planning, Environment and Realty and the Resource Center Environmental TST were given the opportunity to submit new questions, comments and identify areas of the 1987/1989 Policy Paper that needed clarification and revision. 
· March 2004 - Comments were organized for consideration and possible inclusion in the revised paper.  Questions and responses from the Re: NEPA (http://nepa.fhwa.dot.gov) Section 4(f) discussion group were also reviewed to assist in determining subject areas to be addressed in the revision.
· April to October 2004 - Revision of the Section 4(f) Policy Paper was undertaken by Lamar Smith, Office of Project Development and Environmental Review (HEPE), and Lance Hanf and Rima Lewis, the Office of the Chief Counsel (HCC) in San Francisco.
· October 8, 2004 - The Draft Section 4(f) Policy Paper was circulated to FHWA Division Offices, Office of Chief Counsel, Headquarters Office of Environment, Planning and Realty, the Department of Interior (DOI), the Department of Housing and Urban Development (HUD), the Department of Agriculture, and the US DOT Office of the Secretary of Transportation (OST) (and in turn, other modal administrations) for review and comment.
· November to February 2005 - Comments on the draft were collected by the Office of Project Development and Environmental Review. The comments were reviewed and addressed as submitted and revisions were made the Policy Paper as appropriate.  In December, 2004 FHWA met with the Department of Interior to address their comments.
· February 2005 - Final review and revisions.

· March 2005 - 2005 Section 4(f) Policy Paper issued on March 2, 2005 (dated March 1, 2005) 
The 2005 Policy Paper
The paper is organized into 3 main sections: Introduction, Section 4(f) Evaluation, and Section 4(f) Applicability.  It also includes two new appendices: Appendix A, Analysis of Case Law, and Appendix B, Section 4(f) Evaluation Diagram. Hyperlinks are added throughout the paper where websites are referenced for ease of use.  Previous FHWA memorandums have been incorporated and rescinded.  
· Introduction.  This section considerably revises the former “Section 4(f) Background”.  It provides a comprehensive overview of the history of Section 4(f) and emphasizes important key policy and procedural points. 
· Section 4(f) Evaluation.  This section expands the 1987/1989 discussion of the alternatives analysis process and “feasible and prudent” standard. It also provides an organized approach to the Section 4(f) process and includes an expanded discussion of the application of existing nationwide programmatic Section 4(f) evaluations. 
· Section 4(f) Applicability (Questions and Answers).  Since this section is the heart of the Policy Paper, material and substantive changes were made to address frequent Section 4(f) situations and issues and to provide clarity thereto.  The 1987/1989 Policy Paper covered 22 subject areas with 34 questions and answers, whereas the 2005 paper covers 30 subject areas with 53 question and answers.  Of the questions and answers in the 1987/1989 Policy Paper, all but 4 have been updated and changed.  Former subject area 20 was eliminated due to a law being repealed and former subject areas 22 and 18 were reformatted into questions and answers 1C and 20C, respectively.  Many of the former subject areas have new numbers and the majority of new subject areas have been added to the end of the question and answer section. 
· Appendices.  Appendix A includes an analysis of applicable case law and is provided for information. Appendix B presents a comprehensive diagram of the Section 4(f) evaluation process.
Outline of Changes to the Question and Answers

The following annotated Table of Contents from the 2005 Policy Paper illustrates the changes that were made and the differences between the 1987/1989 Section 4(f) Policy Paper and the updated 2005 FHWA Section 4(f) Policy Paper.  
1) Use of Resources (subject area modified)
A. Use (answer modified)

B. Constructive Use (question and answer modified)

C. Temporary Occupancy (formerly 22 with modifications to question and answer)

2) Public Parks, Public Recreation and Wildlife and Waterfowl Refuges (subject area modified)
A. Publicly Owned Park, Recreation Area or Wildlife and Waterfowl Refuge (question and answer modified)

B. Significant Park, Recreation Are, or Wildlife and Waterfowl Refuge (question and answer modified)

C. Public Access (question and answer modified)

D. Easements and Lease Agreements  (question and answer modified)

3) Historic Site
A. Section 4(f) Significance (question and answer modified)
B. Section 106 Adverse Effect and Section 4(f) Use (formerly 3C with question and answer modified)
C. Historic Districts (formerly 3B with question and answer modified)
D. Historic Property Boundary (new question and answer)
E. National Historic Landmarks (new question and answer)

4) Historic Bridges, Highways and Other Transportation Facilities (subject area modified)
A. Historic Bridges and Highways (question and answer modified)

B. Historic Bridge Replacement (new question and answer)

C. Donations of Historic Bridges (question and answer modified)

D. Other Transportation Facilities (new question and answer)

5) Archeological Resources
A. General Applicability (answer modified)

B. Sites Discovered During Construction (new question and answer)

C. Archeological Districts (formerly 5B with answer modified)

6) Public Multiple-Use Land Holdings (answer slightly modified)
7) Late Designation of 4(f) Resources (subject area and question and answer modified)

8) Wild and Scenic Rivers
A. Designated Wild and Scenic Rivers (formerly 8B with question and answer substantially modified)

B. Potential Rivers and Adjoining Lands Under Study (formerly 8A with question and answer modified)

9) Fairgrounds (No changes)

10)  School Playgrounds (answer slightly modified)

11) Golf Courses (new subject area)
A. Public Golf Courses (new question and answer)

B. Military Golf Courses (new question and answer)

12) User or Entrance Fees (new subject area and question and answer)

13) Bodies of Water (formerly 11,  answer slightly modified)

14) Trails (formerly 12)
A. National Trails System Act (answer modified and includes former 12D)

B. Trails on Private Land (answer slightly modified)

C. Trails on Highway Rights-of-Way (answer modified)

D. Recreational Trails Program (new question and answer)

15) Bikeways (formerly 13, answer modified)

16) Joint Development (Park with Highway Corridor) (formerly 14 question and answer modified)

17) Planned Facilities (formerly 15,  answer modified)

18) Temporary Recreational Occupancy or Uses of Highway Rights-of-Way (formerly 16, subject area modified, question and answer modified)

19) Tunneling (formerly 17 and no changes) 
20) Wildlife and Waterfowl Refuges (new subject area)
A. 4(f) Wildlife and Waterfowl Refuges (new question and answer)

B. Conservation Easements (new question and answer)

C. Wildlife or Waterfowl Areas (formerly subject area 18 with question and answer modified)

21) Air Rights (formerly 19, answer slightly modified)

22) Non-Transportation Use of 4(f) Resources (new subject area and new question and answer)

23) Scenic Byways (formerly 21 and no changes)

24) Transportation Enhancement Projects (new subject area)
A. General Applicability (new question and answer)

B. Creation of Future 4(f) Resources (new question and answer)

25) Museums, Aquariums and Zoos (new subject area and question and answer)

26) Tribal Lands and Indian Reservations (new subject area and question and answer)

27) Traditional Cultural Properties (new subject area question and answer)

28) Cemeteries (new subject area)
A. General Applicability (new question and answer)

B. Other Lands with Human Remains (new question and answer)

29) 4(f) Evaluations in Tiered NEPA Documents (new subject area and question and answer)

30) Department of the Interior Handbook on Departmental Review of Section 4(f) Evaluations (2002) (new subject area and question and answer)
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