Individual panel members provided the following responses to the questions recieived during the broadcast. They may not reflect the opinion of the entire panel or the agencies and firms they represent. 

1. (and others on mitigation.)

The National Environmental Policy Act (NEPA) focuses on process and full disclosure and clearly stops short of requiring mitigation for direct, indirect (secondary) or cumulative impacts as part of the project decision. However, we recognize a primary purpose of NEPA and the process it established is protection of the environment, which is why CEQ defined mitigation as avoidance, minimization and compensation.   

Other laws, such as the Clean Water Act and the Endangered Species Act, and Section 4(f) give agencies the authority to condition permits, approvals or actions on the adequacy of mitigation to meet Federal standards and goals of legislation.  However, Federal agencies have a responsibility to factor in other considerations cited in other those laws, and to support any mitigation requirements with sound data and reasoning.

FHWA supports reasonable levels of analysis and the avoidance, minimization and other means of mitigation to help offset potential direct, indirect and cumulative impacts.  FHWA policy is based on authority in NEPA and Title 23, United States Code, reinforced by the strong public support for environmental stewardship.  This policy is captured in regulation (Environment Impact and Related Procedures, Title 23, CFR Part 771) implementing NEPA and a variety of other legal requirements.  The regulation (23 CFR 771.105(d)) focuses on reasonable mitigation measures and spells out that Federal highway funds can participate in the cost of mitigation when the impacts are actually caused by the project and are a reasonable public expenditure. This provision was intended to permit funding of mitigation measures while setting reasonable limits on such funding.  The key word is “reasonable.”  All Federal Agencies have an obligation to be prudent stewards of the public’s fiscal resources as well as the public’s environmental resources.   

2.  Have retrospective studies been done by any of your organizations to see how accurate indirect or cumulative effects analyses have been?

We are not aware of any retrospective looks at how closely secondary and cumulative impact analyses have aligned with actual development patterns.  A quick search with NCHRP revealed no research into this topic but it is certainly one worth pursuing.  

3. ……does the EIS have to be prepared with the first project to acknowledge these significant impacts, or can that be put off onto the future project?

If I understand correctly what your asking, there are issues of speculation vs. reasonably foreseeable as well as whether the projects are linked by more than the possibility of overlapping and/or related cumulative impacts.  If the projects are indeed separate in purpose, scope, timing and location, then one can only deal with what is at hand and recognize the potential for cumulative impacts from other projects, both past and future.  So, the second project would be discussed as with a number of other similar projects in the geographic and temporal boundaries of the first.  However, as the projects converge in the above categories, then preparing an EIS to cover everything may be warranted but must pas the normal tests of independent utility and commonality of purpose.  It seems this is very slippery ground as one might be tempted to prepare an EA for the first to avoid an EIS when an EIS might be needed under some cases for the combination of “separate” projects.

4. Difference in ESA and NEPA

The analysis of cumulative impacts for ESA compliance is different because of the way these impacts are defined in the regulations. See 50 CFR Part 402 for more information. ESA requires the evaluation of direct, indirect, and cumulative effects on listed species and designated critical habitat of proposed federal actions (402.12, 402.14). NEPA is concerned with all impacts including those on habitat and species. Cumulative effects are defined (402.2) as "those effects of future State or private activities, not involving Federal activities, that are reasonably certain to occur within the action area of the Federal action subject to consultation". 
…. discussion of cumulative impacts for resources that are not at risk or for “resources” that are not really resources (like bike paths or pedestrian facilities).

We need to look at those “true” resources with real and direct impacts and use those as our starting point for discussing secondary and/or cumulative impacts.  This focuses attention and disclosure on those resources truly at risk and in need of avoidance, minimization and possibly, mitigation analyses.  This seems to fit with our streamlining and stewardship initiatives and make a complex subject more palatable to the public.  There are all kinds of resources and not all them should be discussed.  My interpretation is that we should consider land use as an indicator of how future changes will affect resources such as habitat, wetlands, historic sites, communities, etc.

5. Can indirect and cumulative effects analysis help develop a purpose and need or develop feasible and prudent alternatives when no foreseeable action may be available?

To the extent that economic development goals may be part of the need for the given project, it seems reasonable to consider potential secondary and cumulative effects of the project up front when preparing the purpose and need for the project.  If there is no economic aspect to the project, then perhaps in more global ways there could be consideration of future effects when defining the transportation problem that needs to be stated.  Likewise, when considering alternatives, the potential for some to have significant cumulative effects would fare worse in screening than those with minimal effects.  Judging this can be time consuming and expensive unless some sort of regional effects model or method to perform sensitivity assessments are in place to assist and allow true differences between alternatives to be gleaned.

Question 6. Given the vagueness of ICI, is it necessary to determine impacts for all reasonable alternatives? Why not just analyze worst case, i.e., full build?

The point of alternatives analysis is to facilitate a reasoned choice among various options. The decision is based on a number of things including avoidance and minimization of impact; direct, indirect and cumulative. The requirement for worst-case analysis was part of the original CEQ regulations but was removed and replaced with the incomplete or unavailable information provision  (1502.22) for good reason. NEPA is primarily focused on informed decisionmaking. NEPA does not include provisions for making decisions based on guesses. Where issues are vague or information related to an action is unavailable or incomplete, NEPA requires that we admit it, attempt to obtain it if it is obtainable, and make decisions accordingly. Decisions must be based on good science and understanding not on the hypothesis of probable outcomes.  

7. Do the decision makers really use ICI as a tool in determining the selected alternative?  Are there examples?

I think in the sense that it is another factor in a host of many that can influence a decision.  As to how much weight it may have, it depends on how different the alternatives considered may be in terms of ICI.  Because the impacts are being predicted based on land use changes, there can be more variability in land use scenarios than between alternatives.

8. In your experience, what are the issues or concerns that typically drive the interest in secondary impacts?  How often is it a single endangered species versus broader concerns about the loss of habitat, open space, or other environmental or social impacts?

A host of issues and not one in particular as in Maryland and the Chesapeake Bay drainage area; the issues tend to be clustered and highlighted in the limited remaining undeveloped land. Dispersed development also has been an issue of some importance in the many fringe area projects.  

9. ….system level effects and what lessons you learned from the project level that can be used in long range review?  

I think the major lesson is that we need to work with the MPOs and other regional planning and land use agencies on developing method to document trends.  This could save immense time on individual projects and develop working relationships at the systems level that we work so hard to have on individual projects.
10. Can cumulative effects analysis be conducted at a project level? Or is it more appropriately addressed at a systems level during the comprehensive planning process?

Cumulative impacts analysis must be conducted at the project level. It can also be done at a comprehensive planning or regional level, which may make the best sense, especially in certain situations. If cumulative impacts are addressed at a system or planning level, that information can and should feed the project analysis or be the basis of project impact analysis. During NEPA the project, however, will need to be isolated in terms of its contribution on the long-term affects on the environment.
11. ….speculation vs. reasonably foreseeable.  

This is an excellent point as it goes to the heart of whose land use predictions will be used in a study.  The land use panel concept allows one to go beyond the accepted and approved land use plans of an area (if there are such things) by blending developers, bankers, realtors and others :in the know” about development.  How much a given developer’s plans are assumed to be “real” is the issue.  In the past many analysts would only take those proposals actually approved but there are levels of “reality” as developers can be under construction, have approved plans with financing in place, have approved plans with no financing or simply an idea.  How one accepts these into a study will always involve judgment but should be done communally so that all agree on the assumptions.

Question 13. When land use ordinances are used as mitigation, what prevents the municipality from changing the ordinance in the future because of development pressure?

The issue of local land use ordinances or regulation applies generally to more than mitigation. The issue or similar situations have been addressed by court cases. Reliance on existing planning documents, local zoning and/or land use regulations is permissible, but we need to consider and investigate the likelihood of change in regulations by reviewing patterns of variances and zoning changes in the local community. The Florida Wildlife Foundation v. Goldschmidt comes to mind. In this case, plaintiffs claimed political pressure made existing land use planning controls ineffective in limiting development. The court supported the defendant’s assertion that the land use plan would be effective. It had the full force of law, was developed over three years with substantial study and public input and the process for amendments to the plan was stringent. The court found that the plaintiffs did not show sufficient evidence that the land use plan would not continue to be enforced in the future.

Question 14.  … purpose and need statement included  “promote planned long-term growth” … one of the agencies said that if this growth was part of the purpose and need, then the impacts attributed to secondary impacts should actually be considered direct impacts. 

We need to consider what difference an “economic” purpose and need makes in terms of our NEPA obligation to analyze, consider, and disclose direct, indirect and/or cumulative impacts? I think it makes little difference. Obviously this situation can add a bit more complexity to the already complicated issue where a project’s purpose and need is for more than transportation. But when you think about it, aren’t most projects that are part of a comprehensive planning process about more than transportation? Consider the provision in highway legislation (23 USC 109(h)) that directs FHWA to consider the “disruption of desirable community and regional growth” in making project decisions. 

In those cases where economic development or growth is part of the purpose of a project proposal it may draw more attention to the projects influence on the economic advantages or disadvantages and the project’s influence on development. But the desire for economic growth remains a local decision for which transportation is responding. Those situations that include development or growth as a parameter of analysis and alternative selection does not alter our responsibilities under NEPA from those situations where a consequence of a project is desirable landuse change or likely development? In both cases there is a potential for indirect impacts that the transportation agency has no control over and which are related to the plans and desires of the locals. 

It is unreasonable to treat the impacts caused by others (indirect) as direct impacts. Whether the impact is direct or indirect is a factor of the cause and effect relationships rather than intent. I don’t think the distinction has much practical importance. Our responsibility to analyze, disclose, and mitigate impacts is less dependent on whether the impact is direct or indirect than it does on other factors such as severity, reasonable foreseeability, the role of other entities, and opportunities for appropriate, reasonable and effective mitigation.  We need to acknowledge the purpose and need, take into account the probability of impact, and document the results, as we always do.  

Question 14 The cumulative impacts analysis can be a huge undertaking, but is often seen by the client as one of the last boxes to check off in a NEPA analysis. What progress is being made in getting state DOTs on board with recognizing the importance of cumulative impact analysis?

I think we have come a long way and continue to make progress. A lot of attention is being given to the analysis and consideration of cumulative impacts and indirect impacts in NEPA decisionmaking. We are still getting our hands around how best to do it, when it should be done, and what it should look like. The EO 13274 task force working group is working hard on these issues. We will provide as much information on their activities as we can as soon as we can. Please stay tuned to developments by checking in occasionally at Re:NEPA (http://nepa.fhwa.dot.gov). 
Question 15 Can we all agree on a consistent acronym: SCEA? ICI? SCI? It might help facilitate a standard/common approach among agencies.

Pick the one you like best and use it. There are so many more important issues like what they mean in terms of our NEPA responsibilities and decisionmaking. 

17. Any guidance on being able to quantity or otherwise relate the influence of new highways on development patterns, given the various other factors that do affect location decisions?

The value of an expert land use panel is perhaps best seen here, as panels will typically consider access and other factors when predicting development patterns.  I don’t know of any case study where a number of projects were assessed for development that occurred once the project was implemented to determine possible predictive models.  There are so many variables to try and control for such as financing, location, competition, etc. that it seems difficult to create a tool with a much higher level of predictive ability than a local model, if one exists.

Question 23. … guidance for how to conduct impact analysis when you don’t have actual footprints of planned development or enough detail to drive many of the available models. Also, please speak to the availability of models for cumulative effects analysis. 

We have done some research into available models and other approaches such as expert panels. But have not reached any real conclusions or rated them. We have also considered supporting the development of a new model. These are some of the issues the EO 13274 Task Force Working Group on Indirect and cumulative impacts are wrestling with.  Please stay tuned to the developments of the workgroup by checking in occasionally at Re:NEPA (http://nepa.fhwa.dot.gov).
There is some good information available on landuse models also available at Re:NEPA in the Resources section of the Indirect and Cumulative impact Group. 

Question 24. Can you tell me what the best source of guidance is? 

To start with, see FHWA’s Interim Guidance: Questions and Answers Regarding Indirect and Cumulative Impact Considerations in the NEPA Process
http://www.environment.fhwa.dot.gov/guidebook/qaimpactmemo.htm.

Re:NEPA (http://nepa.fhwa.dot.gov) has a considerable amount of reference material on the subject as well as links to EPA’s and CEQ’s Websites. 

25.….Was this considered in the multimodal corridor study?  Was this land use pattern assumed to be an acceptable land use pattern?

There was acceptance and acknowledgement that the interstates in the are have been part of the development patterning that has occurred in the post WW II suburbanization and in fact the local land use plans have sophisticated transportation sections that plan for these and other major arterials throughout the regions.  The degree of acceptability is subject to debate as there are some who feel the patterns are in line with the land use master plans and others likely object to the degree of development despite the patterns, which unto themselves may be acceptable.  Generally, the plans in this area call for a “wedges and corridors” pattern whereby development patterns itself along radial transportation corridors with development wedges between these.  Within all this is envisioned area of preservations, parks and other amenities and resources.  

26.To what extent…..assumptions about the project?  That is, how did you ensure that the collection of inputs used to create the baseline did not include assumptions that the project would go forward anyway?

The local model is a compilation of local land use assumptions and inputs provided by local planners and jurisdictions.  The model also includes planned and programmed projects that are likely to move ahead.  For projects under study, the No-Build case assumes just that abut the project at hand but includes those other planned and programmed projects as the future condition from which to compare will not be a situation whereby absolutely nothing happens.

