ICC Court Decision (11-8-07) Implications for NEPA Reviews

Below are extracts from the District Court decision (with page numbers in brackets) which may be found at http://www.mdd.uscourts.gov/Opinions152/Opinions/06-3386%20Memo%20Op%20DENY%20PL%20MSJ.pdf.

Plaintiffs argue that Defendants’ approval of the ICC project is inadequate, constituting

violations under NEPA, Section 4(f), the CWA, the CAA, and Section 109(h). (8)

The Court focused on three main (NEPA) arguments advanced by the Plaintiffs (12): 
(1) Defendants’ narrowly constructed the “Purpose and Need” statement as to exclude reasonable alternatives; 
(2) Defendants failed to consider reasonable alternatives, including alternatives presented by Plaintiffs; and 
(3) Defendants failed to consider and study adverse environmental impacts. 
1. Purpose and Need Statement 

The Court must determine whether the agency’s definition of the goals and objectives are reasonable, whether the agency discussed in detail the alternatives, and whether the discussion of the alternatives is reasonable – in light of the particular goals and objectives. (14)

Plaintiffs argue that the statement of “Purpose and Need” in the EIS is drawn so narrowly as to exclude from consideration reasonable alternatives. (14)
The mere mention of the word “highway” in the purpose statement did not prevent Defendants from considering broader transportation objectives, nor did it automatically exclude them from considering non-highway alternatives. Therefore, based on the Court’s review of the administrative record, the Court does not find that the stated purpose of building a “multimodal highway” is too narrow. Moreover, the Court finds that Defendants did not act arbitrarily and capriciously in constructing the purpose statement. (17)

Plaintiffs claim that Defendants narrowly defined the needs of the ICC project to eliminate consideration of alternatives besides the preferred ICC highway. (17)

The Court agrees with Defendants that the five needs articulated in the purpose and need statement are the product of a thoughtful, deliberative interagency and public participation process that balanced transportation needs with environmental concerns. The record indicates that a broad interagency collaborative process took place, showing that over 100 representatives from local, State, and federal agencies, resulted in several refinements to the purpose and need statement. (18)

The record strongly suggests that Defendants’ statement of the project’s needs complies with NEPA. NEPA does not “substantively constrain an agency’s choice of objectives,” nor does it mandate specific objectives and needs that an agency must follow. (18)

Moreover, the Court must also note that purpose and need statements have been consistently upheld where agencies have explored reasonable alternatives that met the agencies’ stated objectives. (19)

Here, the record clearly indicates that Defendants not only explicitly stated and closely examined the purpose and need behind the ICC project, but they also identified and carefully studied various alternatives. More specifically, the project began with over 300 alternatives, which were later narrowed down to 8, approximately 9 of which were not highway alternatives (see infra at 2, the Court discusses the details of these alternatives below). Therefore, the Court finds no violation of NEPA with regards to the stated purpose and need, nor does the Court find that Defendants acted arbitrarily and capriciously when constructing the “Purpose and Need” statement. (19)

2. Reasonable Alternatives Analysis
The Court recognizes that the consideration of alternatives is extremely important in the NEPA process, particularly considering that “is the heart of the environmental impact statement.” Id. (20) The Court also recognizes that NEPA and CEQ “does little to clarify the baseline against which a reasonable alternative is to be measured.” City of Alexandria, 198 F.3d at 867. This lack of guidance for agencies with respect to the “reasonable alternatives” has led courts to “delimit the universe of the action’s reasonable alternatives” and to evaluate the agency’s choices of reasonable alternatives “in light of the objectives [and goals] of the federal action.” In considering alternatives, the agencies were required to address three particular questions. “First, what is the purpose of the proposed project, i.e. major federal action?  Second, given that purpose, what are the reasonable alternatives to the project? And third, to what extent should the agency explore each particular reasonable alternative?” Highway J Citizens Group v. Mineta, 349 F.3d 938, 961 (7th Cir. 2003). (21)
Plaintiffs argue that Defendants failed to consider and evaluate reasonable alternatives to the proposed project and that Defendants arbitrarily dismissed alternatives that could meet the study area’s needs. (20)

The record demonstrates that Defendants initially considered a broad range of alternatives and measured their relative effectiveness to meet the project’s mobility, safety and other objectives. Defendants conducted a preliminary screening of over 300 suggestions (generated by agencies and citizens) for project alternatives, which were supplemented with alternatives and options considered in past studies. (ROD 34-35; FHWA 142134). Each alternative was analyzed to determine whether it met the purpose and need and whether it presented adverse environmental impacts. From this first level of screening, eighteen alternatives were selected for preliminary examination to determine if they warranted in-depth study in the EIS. (22)
The record clearly indicates that Defendants adequately considered reasonable alternatives and engaged in a very thorough and collaborative process when deciding which alternatives would be eliminated. The Court recognizes that Defendants were presented with a range of alternatives, including those presented by Plaintiffs. Undoubtedly, the range of alternatives for an agency to consider when constructing a project to fit the stated purpose and need in Defendants’ FEIS can potentially be as thick as the leaves on a very windy autumn day. However, as the Supreme Court has noted, a “detailed statement of alternatives cannot be found wanting simply because the agency failed to include every alternative device and thought conceivable by the mind of man.” (pages 23-24)

Plaintiffs also argue that their proposed alternatives were reasonable and thus, warranted inclusion in the EIS study. Plaintiffs furnished Defendants with a detailed, 91-report from Smart Mobility, Inc. (‘SMI Report”) proposing a number of non-highway alternatives to the ICC, including: (1) transit oriented land use and investment; (2) adding toll lanes and express bus service; (3) High Occupancy Toll lanes (“HOT”); and (4) hybrid: transit oriented HOT lane. Plaintiffs claim that these alternatives could meet the transportation needs of the study area identified in the EIS. If measured against other alternatives, the ICC costs more money, causes more suburban sprawl in rural neighborhoods, and fails to solve any long-standing transportation problems. (24-25)

Despite Plaintiffs’ contention that their goal was not to demonstrate that their alternatives actually performed better than the alternatives contained in the FEIS, what leaps out at the Court is that Plaintiffs are attempting to substitute their alternatives with those selected by the agencies, repeatedly noting how their proposed alternatives provide “superior” performance than the proposed ICC. It is not the Court’s role to get involved in what some may label as a “tug of war game” between Plaintiffs and Defendants to determine which alternatives are actually better; however, the Court must determine whether Defendants considered reasonable alternatives in compliance with NEPA. (25)
After evaluating each of the Plaintiffs’ alternatives, Defendants determined that these alternatives would not meet the purpose and need of the project. For example, Defendants noted that Plaintiffs’ proposed alternatives addressed broader regional transportation needs rather than the east-west mobility needs of the study area and they failed to provide sufficient mobility within the study area. (25-26)
Defendants argue, and the Court agrees, that the agency was not required to study Plaintiffs’ alternatives in the same depth as the three alternatives retained for detailed study because it was determined that Plaintiffs’ alternatives were not reasonable. As noted above, NEPA requires only that the agency briefly discuss the reasons why an alternative is eliminated from detailed study. (26)

The Court now turns to Plaintiffs argument that Defendants arbitrarily and capriciously rejected common measures of effectiveness (“MOEs”) necessary to evaluate Plaintiffs’ alternatives against the area’s needs. MOEs are often used to determine performance and effectiveness of an alternative. Plaintiffs argue that the Defendants failed to use vehicle miles traveled (“VMT”), vehicle hours traveled (“VHT”), or vehicle hours of delay (“VHD”) as performance measures for the alternatives analysis. Defendants maintain that these MOEs were not used in the ICC analysis because they “reflect the objective of reducing regional auto travel and increasing regional transit use, which are not objectives of the ICC purpose and need.” (27)

The record indicates that Plaintiffs’ MOEs do not fully address the major needs of the study area – roadway congestion or east-west mobility. The record indicates that Defendants studied the differences in the models and concluded that the FEIS presents conservative projections for future traffic levels on the ICC, that the model used by SMI would not significantly change the FEIS conclusions, and that it was appropriate to rely on the travel forecasting results preserved in the FEIS rather than duplicate the FEIS travel forecasting using the more recent projections of SMI. See FHWA 182581 at 182582-85. In addition, the use of the MOEs requires a high level of technical expertise, and the Court must defer to the informed discretion of the responsible federal agencies in such a situation. (27)

3. Consideration of Environmental Impacts

Plaintiffs argue that Defendants failed to study important adverse impacts and mitigation measures and disclose the adverse climate change impacts resulting from the proposed Selected Alternative. Plaintiffs also argue that the FEIS inadequately and inaccurately describes reasonably foreseeable impacts of building the ICC, specifically, those related to water quality, air quality, traffic impacts, and impacts of mobile source toxins. (29) 

Specifically, Plaintiffs contend that the lead agencies failed to compare Corridors 1 and 2 on the basis of the secondary and cumulative impacts to water quality from induced development. They allege that certain modeling analyses undertaken to compare the two alternatives utilized inconsistent inputs, thus compromising the final decision. (29)

According to Defendants, the lead agencies, through the use of the Expert Land Use Panel (“ELUP”), quantitatively assessed the potential acreage of secondary development associated with both the Corridor 1 and Corridor 2 alternatives. See FEIS Vol. 1 at IV-398-409. Based on the ELUP process and their determination of the effects of potential secondary development, Defendants concluded that secondary impact was expected to be greater for Corridor 2. (29)

Plaintiffs contend that Defendants violated NEPA by utilizing a growth forecast that assumed building the ICC would have no impact on land use in the region and that the air and traffic modeling used in the FEIS exclude the secondary or indirect impacts entirely. Plaintiffs note that Defendants used the Round 6.3 forecast (which was based upon expectations of regional growth without the ICC) to model all of the traffic and air impacts of the no-build alternative and the build alternatives, and thus included no component for induced or secondary development resulting from building the ICC along either Corridor 1 or 2. Even though the forecast was replaced with a more accurate updated version by the Metropolitan Washington Council of Governments (“MWCOG”), before the release of the Draft EIS, Plaintiffs stated that the outdated forecast remained as the chosen modeling tool used throughout this NEPA process. Plaintiffs argue that this approach violates NEPA regulations, which require an EIS to assess all reasonably foreseeable impacts, including indirect, secondary, and cumulative impacts. Essentially, Plaintiffs argue that the FEIS should have included Round 6.4, which incorporated secondary and induced growth impacts and became available roughly two months before the DEIS was released. (30-31)

Round 6.4A was officially adopted only a week before the DEIS was released. Instead

of re-calculating the traffic model and the secondary and cumulative effects study, Defendants conducted a limited “sensitivity analysis.” See FEIS, Vol. 1 at IV-386-89. The sensitivity analysis showed that the 2030 traffic forecast on the western half of the ICC would be essentially the same (less than 3% difference) using the updated land use forecast and would range from 13% to 20% greater on one section of the eastern half. Id. The final EIS noted that the section of the ICC showing the 13% - 20% greater traffic using the updated forecast is also the section that was projected to carry the lowest volume so that the increased traffic on the ICC in 2030 using this forecast would not result in a congested ICC and was not considered significant. (31-32)

Given the fact that the Round 6.4A land use forecast became effective only a week before Defendants released its DEIS and given the sensitive analysis conducted, the Court believes that Defendants’ refusal to re-calculate the traffic model did not preclude informed decision-making and informed public participation in this instance. Therefore, the Court finds that Defendants complied with NEPA and did not act arbitrarily and capriciously by not relying on the Round 6.4A forecast. (32)

Plaintiffs next argue that Defendants failed to disclose the significantly increased health risks associated with mobile source air toxics (“MSATs”). They also argue that Defendants impermissibly limited their analysis of MSAT emissions to an estimate of aggregate emissions across the entire study area and provided no comparison of the health risks for residents of new highway alignments compared to non-highway alternatives. (32)

Plaintiffs claim that Defendants point to project emissions solely to minimize their importance for the region as a whole, but ignore the dramatic increase in exposure for residents and children attending schools within the high pollution zone along the right-of-way. Plaintiffs also argue that the inability to predict exposure with precision does not authorize Defendants to ignore NEPA’s mandate to disclose the effects of project emissions on public health, and to compare alternatives based on their health impacts. (33)

To address the highly technical issue of MSAT emissions, Defendants claimed that they adopted a careful approach that reflected the judgment and expertise of the agency’s experts in this evolving field. In Section IV.H.7 of the FEIS, Defendants described the potential effects of MSATs on human health; discussed the national trends in MSAT emissions; summarized the latest scientific research; and assessed the capabilities of current modeling tools. In addition, the agency presented a quantitative analysis to predict future MSAT emissions in the ICC study area, even though FHWA guidance required no such analysis for this project. FEIS Vol. 1 at IV-317 to 329. The analysis showed that total MSAT emissions in the ICC study area will decline dramatically – by as much as

92% – between 2000 and 2030. FEIS Vol. 1 at IV-327. It also showed that MSAT emission reductions will be only slightly less with the ICC than without it. Id. In other words, Defendants concluded that the ICC will make a “negligible” difference in MSAT emissions in the study area. (33)

Defendants also note that EPA has not established a maximum allowable concentration of

MSATs in the air, nor has EPA established (or required States to establish) a cap on total MSAT emissions in a region. As a result, there is no regulatory standard for determining an acceptable level of MSAT emissions or an acceptable concentration of MSATs in the air. They argue that because EPA has set no such standard for MSATs, there is no regulatory “measuring stick” for evaluating MSAT emissions from a highway project. Defendants concluded that there were large uncertainties in conducting the health effects analysis to predict the impact of MSAT emissions on the health of the people living near the roadway. FEIS, Vol. 1 at III-130-131, 133 - 136, 142. Although noting this uncertainty, Defendants did conduct a MSAT analysis, as explained above, as an aggregate emission across the entire ICC study area. (34)
The Court believes that Defendants’ methodology was reasonable and should be upheld. Defendants’ failure to consider Plaintiffs’ approach to the health effects analysis, which could be ascertained, if at all, only through uncertain modeling techniques, did not preclude informed decision-making under NEPA. Therefore, based on the record and the facts presented, the Court does not find that Defendants acted arbitrarily and capriciously in failing to consider Plaintiffs’ approach to the health effects analysis. (34)

Section 4(f) 

The Audubon Plaintiffs make three main challenges under Section 4(f).  

1) Defendants’ 4(f) determination that there are no feasible and prudent alternatives to the Selected Alternatives is wrong and the certification that all possible steps have been taken to minimize the harm to protected land is not supported by the record.  

2) Plaintiffs’ challenge the “use” analysis of the two Build Alternatives and the constructive use impacts for the Selected Alternative. 
3) Plaintiffs challenge the mitigation plan and the minimization of harm analysis as being inadequate under the mandate of the statute. (36)

Plaintiffs claim that their suggested alternatives, such as the Convert to HOT Lanes-Express Bus Alternative and the Add Toll Lanes-Express Bus Alternative, would not require the use of 4(f) lands, but they seem to brush aside the failure of these alternatives to meet the objectives of the project. Also, Plaintiffs claim that the Upgrade Existing Roads Alternative would avoid 4(f) land, but Defendants concluded that this alternative would use portions of twenty-two 4(f) properties. (38)

From the extensive FEIS and the ROD, it is clear that the alternatives selected by the

Defendants for detailed study, or any combination of them, could not completely avoid 4(f) lands, considering the current land use and development patterns of the Study Area. Also, while some of the alternatives suggested by the Plaintiffs would have completely avoided 4(f) lands, they do not fulfill the basic purpose and needs of the ICC, and thus were properly rejected by the Secretary. Also, full avoidance is not always possible, and the Court recognizes that 4(f) is not a bar to using these lands. The Secretary determined that complete avoidance of 4(f) lands was not prudent (not necessarily infeasible), and this was enough grounds for the Secretary to reject them. The Court cannot find that this decision was arbitrary and capricious.  (39)

Plaintiffs insist that the Defendants did not treat both Build Options equally in the overall use analysis. The Court disagrees. What appears more probable to the Court is that with the different alignments of both Corridor 1 and the two sub-options of Corridor 2, different properties would be affected. If a particular route does not affect the same resources or property as another route, it would be a waste to consider the same properties if only one of them would be affected by one of the routes. (40)
Plaintiffs have the burden to show substantial impairment under the statute, and conclusory statements to that effect simply will not pass muster without any real evidence. Plaintiffs allege that properties not directly used would be constructively used by the alignment of the Selected Alternative, but they do not show exactly how or in what manner these resources would be used. (42)

In this case, where parklands and transportation projects have been jointly planned by the

M-NCPPC, the eventual construction of the project is not a constructive use of the park. A second reason for not performing a constructive use analysis is that it is not needed if a

property is directly used by a highway project. Once a direct use is found, then the evaluation switches to an analysis of the harms and the possible considerations to minimize those harms.  (42-43)

Lastly, Plaintiffs challenge the harm minimization analysis and mitigation efforts of the Agency. They claim that the mitigation plan is functionally and geographically inadequate to mitigate the environmental harms expected to be caused by the Selected Alternative. (45)

The record suggests that the planning for the ICC project included extensive engineering efforts designed to minimize harm to 4(f) resources wherever possible. These include alignment shifts, narrower medians, underground stormwater management facilities, elongated bridges, steeper side slopes, and other measures designed to lessen the effect of the Build Alternative. ROD at 20-32, 105-106; FEIS vol. 1 at V-20-24, 50-59. The $370 million comprehensive mitigation package included mitigation and stewardship activities that would even enhance section 4(f) properties. (49)
In addition to the mitigation measures, Defendants have undertaken an extensive package of environmental stewardship projects. The proposed activities focus on two general areas: watershed resources and community facilities. These measures were intended to address the stresses to the natural, cultural, and socio-economic environment caused by past development in the area, above and beyond the measures that are required to mitigate the impacts of the ICC project. (50)

CWA

The ANS Plaintiffs bring a claim under the CWA challenging the issuance of the CWA permit. Basically, Plaintiffs are repeating their arguments from before, in that because the Corps relied on an EIS that was faulty, deficient, and arbitrary and capricious, the resulting permit cannot stand. Since the Court has earlier held that the EIS was not done in an arbitrary and capricious manner, Plaintiffs’ argument also fails. However, the Court will properly analyze their claims. (52)
23 USC 109(h)

Environmental Defense Plaintiffs bring a claim under the Federal Aid Highway Act

(“FAHA”), 23 U.S.C. §101 et seq. They claim that the FHWA violated section 109(h) by failing to make a legally adequate determination that the proposed ICC is in the best overall public interest. Compliance with the requirements of 23 U.C.S. 109(h) is to be determined by examining whether the FHWA regulations implementing both NEPA and section 109(h) have been followed. Namely, these regulations require FHWA to conduct its section 109(h) analyses as part of the NEPA process. (86)

In arguing that the Defendants did not make the requisite public interest showing, Plaintiffs contend that section 109(h) imposes a substantive duty on Defendants, namely requiring a separate process, to ensure that the Selected Alternative is in the best overall public interest based on the consideration of the relevant factors defined in the statute. Plaintiffs further maintain that this duty cannot be satisfied by mere compliance with the general procedural requirements of NEPA. Second, Plaintiffs argue that the Defendants have not considered the relevant factors defined under section 109(h) and its implementing regulations. Plaintiffs allege that Defendants have not explained the basis for their determination that the proposed ICC is in the best overall public interest. As a result, Plaintiffs argue that Defendants’ actions and decisions were arbitrary and capricious under the statute. (87)

The regulations in their current form, as set forth above, require neither a separate analytical process nor an independent assessment for compliance with section 109(h). They do not establish any standard for consideration of alternatives in the section 109(h) process apart from what is required under NEPA’s implementing provisions. (87) Incorporating section 109(h) into the NEPA process does not imply that there are separate requirements under section 109. Neither has the FHWA provided that the requirements of section 109 impose additional obligations outside the regulations that implement them. The Agency has made it clear that section 109 is to be complied with through NEPA regulations (88)

Again, it must be noted that the ROD itself is a decision that the selected alternative is in the “best overall public interest.” This carries forth with it the Defendants’ explanation in the FEIS that “the final decision regarding selection of an alternative, which will be made in a Record of Decision, will consider all this information to ensure that a decision is made in the best overall public interest.” (89)

Plaintiffs point to the fact that the agency chose the Selected Alternative without adequate support in the ROD showing that it would eliminate or minimize significant adverse social, economic, and environmental effects, including health effects, costs of travel, and air pollution. Also, Plaintiffs argue that Defendants failed to mitigate adverse impacts into the project as well as consider alternatives that best accomplish national, state, and local objectives for the area. 
To the contrary, the ROD represents a decision that considered all relevant factors and was made in the “best overall public interest.” (90)
