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DISTRICT COURT UPHOLDS ENVIRONMENTAL ASSESSMENT FOR  OHIO HIGHWAY
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Fred Wagner, Beveridge & Diamond, P.C.
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An Environmental Assessment and subsequent FONSI issued by the FHWA for the proposed improvement and expansion of a portion of Route 30 in Ohio was upheld by District Court Judge Manos in an opinion issued on February 22, 2002.

The Ohio Department of Transportation (“ODOT”) proposed to relocate approximately 16.3 miles of Route 30 between the cities of Bucyrus and Ontario, Ohio.  At present, the road is a two-lane, undivided highway, which is abutted at both its eastern and western termini, by modern, four-lane, limited access freeways.  In light of serious safety concerns, high levels of truck traffic, a higher-than-average accident rate and a poor level of service on the existing road, ODOT proposed to relocate and expand this portion of Route 30 to connect with the other four-lane roads.  Plaintiffs, residents whose property would be bisected by the proposed route of the improved highway, challenged the EA on several grounds, both procedural and substantive.

First, they asserted that FHWA regulations at 23 C.F.R. § 771.115(a)(1) and (2) mandated preparation of an EIS for a four-lane limited access freeway.  The court disagreed, ruling that the plain language of the regulation states that such projects “normally” require an EIS.  The regulation implies that there are occasions when a FONSI may properly be issued.  The agency must make a determination, based on the record, about the appropriate level of NEPA review.  In this case, the court agreed that the nature of the proposed action did not trigger an EIS.

Second, and related, the court ruled that ODOT and the FHWA took the requisite “hard look” at the impacts of the proposed project.  In particular, plaintiffs criticized the agencies’ analysis of potential contamination of ground water supplies, impacts on historic properties, and the indirect effects of the proposed highway.  In each case, the court cited information from the 24,000 page administrative record and concluded that all relevant information had been considered and that the ultimate FONSI was supportable.

Third, plaintiffs alleged that ODOT did not consider adequately an alternative action of improving Route 30 along its existing alignment.  Again, the court disagreed, stressing that a court should not substitute its judgment for that of the agency.  Here, the court cited information presented by the agency in the final EA that discussed plaintiffs’ proposal, but concluded that it did not represent a reasonable or feasible option.  The brief analysis was found sufficient to justify the agencies’ final decision on proposed alternatives.

Fourth, the court rejected an “underlying theme” of plaintiffs’ complaint, that selection of the preferred alternative was a preordained conclusion.  They asserted that the definition of the project’s “purpose and need” was too restrictive and impermissibly limited the range of alternatives the agencies would consider.  The stated purpose and need was held to be adequate.  In fact, the EA considered four different alternative routes, the “no-build” alternative and the plaintiffs’ proposed existing alignment alternative before settling on the preferred alignment.  Moreover, the factual basis for IDOT’s decision was more than sufficient to support the decision made.

Fifth, the court found that neither agency had violated the CEQ or FHWA regulations concerning the timing of project activity in the context of environmental review.  The court held that the record supported defendants’ arguments that the agencies independently and objectively reviewed the EA and the data included therein.  Although the consultant had failed to execute the required disclosure statement, the court found such an error was de minimis.  Both ODOT and the FHWA reviewed information concerning proposed alternatives and environmental effects, thereby providing the requisite oversight and review of the consultant’s efforts.

The citation for the opinion is: Burkholder v. Wykle, (Case No. 1:01CV1165, Judge John M. Manos, February 22, 2002)

ATLANTA REGIONAL PLAN DOES NOT VIOLATE DICTATES OF CLEAN AIR ACT, COURT SAYS

By Amy Phillips, Editor

BNA Transportation/Environment Alert

Aphillip@bna.com

reprinted  with permission from Vol.4, Issue 20, January 25, 2002, pp.9-10

State and federal agencies did not violate the Clean Air Act when they approved the Atlanta area’s $36 billion transportation plan in 2000, a federal court ruled Jan. 18 (Sierra Club v. Atlanta Regional Commission, N.D. Ga., No. 1:01-CV-0428,1/18/02).

The lawsuit, filed in February 2001 in U.S. District Court for the Northern District of Georgia by several environmental and civil rights groups, alleged that the region’s 25-year transportation plan violated the CAA because its annual nitrogen oxide emission projection was too high to allow Atlanta to meet air quality regulations for ozone until 2005.

The defendants were the U.S. Department of Transportation, the Georgia Department of Transportation, and the Atlanta Regional Commission, the region’s designated transportation planning agency.  

U.S. District Court Judge Beverly B. Martin sided with the defendants, ruling that emission analysis only needs to be performed at least every 10 years and in the last year of a transportation plan’s forecast period.  Thus, conformity with the NOx levels in the plan need only be attained by 2005, the first year in which the defendants stated an emissions analysis is mandatory, and not each year, as the plaintiffs contended.

Martin wrote that throughout the conformity regulations in the CAA, references to analysis years refers to “certain emissions analysis years and not every year.”  The plaintiffs had maintained that emissions in years for which no motor vehicle budget had been established must be equal to the budget for the most recent prior year, which was 1999.

“The court agrees with the defendants’ interpretation as the most reasonable, using a consistent meaning for the language throughout the regulations, and based on the promulgation of the history of the regulations and the regulations as a whole,” Martin wrote.

Plaintiffs’ Argument Rejected

The judge also ruled against the plaintiffs on the question of whether Atlanta’s failure to meet the 1999 attainment deadline prohibited the approval of a regional transportation plan.  She rejected the plaintiffs’ argument that the region’s failure to meet attainment required that the plan conform at the date of its adoption.

“The statute does not provide that the consequence of failing to meet an attainment deadline necessarily compels conformity of transportation plans at the date of adoption,” she wrote.

S. Wesley Woolf, an attorney with the Atlanta based Southern Environmental Law Center who is representing the groups, said Jan. 21 the groups would most likely appeal the ruling.  Woolf has said the plan underestimates vehicle emissions of nitrogen oxides, a major component of ozone, by at least 50 tons per day.

“It’s a technical argument based on how you measure conformity and the state convinced her that it… only needed to be measured in 10-year increments,” he said of Martin’s ruling.

Beyond Attainment Date

“The key here,” he continued, “is that we are beyond the attainment date.  Right here we don’t have a plan for demonstrating attainment and they are beyond the attainment date of 1999.  The issue is whether attainment is measured prospectively and, of course, it has to be.  It can’t be measured retroactively.”

“That agency decision is going to be upheld, unless we can demonstrate it was arbitrary or capricious,” Woolf said.

The environmental and civil rights groups that are plaintiffs in the lawsuit include the Sierra Club, Environmental Defense, the Southern Organizing Committee for Economic and Social Justice, and the Georgia Coalition for the People’s Agenda.

The 13-county Atlanta area is in violation of the national ambient air quality standards for ozone, and the transportation plan had been out of conformity with the requirements of the CAA since January 1998, resulting in a cutoff of certain federal highway money.  But with DOT’s approval of the region’s latest plan in July 2000, federal dollars are again being spent on highway capacity-expanding projects.

Transportation Industry Pleased with Ruling

The transportation industry is “very pleased with the result” of the ruling, according to Greg Smith, vice president for environmental and regulatory affairs with the American Road & Transportation Builders Association.  ARTBA is a member of the industry litigation coalition, Alliance for Safe and Efficient Transportation (ASET), which participated as an intervenor in the Atlanta suit.

Smith told BNA the opinion established the following “very useful precedent”:

1) That the conformity regulations cannot be challenged as being inconsistent with the underlying statute because the time for such a challenge has already expired;

2) The issues surrounding the timing of conformity; and

3) The declaration that conformity determinations do not require notice and comment procedures because the process is adjudicative in nature and not a rulemaking process.  In essence, the USDOT can piggyback off the MPO’s public participation process, Smith said, adding that the issue had been raised in litigation in Sacramento and is currently being raised in the litigation involving Salt Lake City.

However, Smith voiced disappointment that the court rejected two arguments that the industry alliance put forward: 1) that environmental groups do not have legal standing to bring these sorts of lawsuits; and 2) that TEA-21 bars legal challenges to transportation plans.  “The court pretty much just dismissed these arguments with little or no legal analysis,” Smith said.

ENVIRONMENTAL JUSTICE MAY BE STUCK IN THEORY STAGE

By Stacy Lynn Bettison

Jennar & Block, Chicago

312/840-8654

skettison@jenner.com
First published at 148 Chicago Daily Law Bulletin, No. 30, Feb. 12, 2002

Reprinted with permission

Those in search of environmental justice may find that it is more elusive than ever.  Recent events indicate that claims of environmental racism are difficult to pursue and win.

Most notably, in December, a federal appeals court ruled that private citizens may not sue under 42 U.S.C. §1983 to enforce environmental justice regulations.  Implemented under Title VI of the 1964 Civil Rights Act, the regulations prohibit the activities of participation in federal programs from having a disparate adverse discriminatory impact.

The federal court’s decision comes at a time when the theory of environmental justice remains appealing—the European Union is now considering ways to improve environmental justice by significantly increasing access to records—though its practice may be nearly impossible.

Limited Resources

The federal appeals court decision comes at a critical time for environmental justice.  Last summer, the U.S. Environmental Protection Agency recognized that numerous environmental justice claims, filed pursuant to Title VI, had not been resolved and required special attention.

The EPA created a task force to focus attention on a multitude of pending complaints filed as far back as 1993.  But that was before Sept. 11.  Since then, the EPA announced that the United States is shifting 40 percent of its criminal investigators away from environmental investigations to concentrate on terrorism.  Focusing a large percentage of DPA staff to address terrorism will inevitably draw precious resources away from criminal investigations but also may have a significant effect on civil and environmental justice investigations.   

No Right to Sue

The decision by the 3d U.S. Circuit Court of Appeals in South Camden Citizens in Action v. New Jersey Department of Environmental Protection (Dec. 17) deepens the already existing fissure in the federal appeals courts about what rights, if any, federal regulations create that private citizens may enforce in federal court.

In South Camden, two judges on the three-judge panel rejected the contention that EPA regulations create enforceable rights for individuals.  Thus, neighborhood residents, threatened by a claimed racially disparate adverse effect from the placement of a cement-processing facility had no right to challenge the placement on the basis that the New Jersey Department of Environmental Protection failed to follow U.S. EPA regulations.

The plaintiffs sought a preliminary injunction pursuant to 42 U.S.C. § 1983 against the construction and operation of the facility.  Section 1983 provides a private remedy for individuals who have been deprived of constitutional or enforceable rights under federal statutes.  The plaintiffs argued that the air permit the NJDEP granted for the cement-processing facility violated the EPA's’ disparate impact regulations, promulgated under Title VI.  Title VI prohibits discrimination against people based on race, color or national origin under any federal program.

The plaintiffs claimed that the NJDEP violated Title VI because its procedures for issuing the air permit did not include an analysis of the allegedly racially disparate impact of the facility, as required by the EPA Title VI implementing regulations.   The EPA regulations prohibit discrimination under any EPA program or activity that receives EPA assistance and prohibits any administration of any EPA program that has the effect of discrimination.  The plaintiffs claimed that the statutes and regulations together create a federal right that they may enforce in a suit under section 1983.

At the District Court, the plaintiffs prevailed on their section 1983 claim to obtain a preliminary injunction against the facility’s construction and operation.

The 3d Circuit panel, however, reversed.  The majority considered the central issue to be “whether a regulation can create a right enforceable through section 1983 where the alleged right does not appear explicitly in the statute, but only appears in the regulation.”  The majority observed that Title VI prescribes only intentional discrimination but does not prohibit disparate impact discrimination.  Though the EPA’s regulations explicitly prohibit disparate impact discrimination, such regulations do not endow a private right to sue under section 1983.

In the majority’s view, the 2000 Supreme Court holding in Alexander v. Sandoval that Title VI did not create a private right of action to enforce regulations promulgated under section 602, further supported its conclusion that no private right of action existed under section 1983.  Because Congress did not intend that Title VI would create a right to be free from disparate impact discrimination—only intentional discrimination—EPA regulations addressing disparate impact discrimination did not create enforceable rights under section 1983.

Tension Within

The majority recognized that its own precedent in Powell v. Ridge (3d Cir. 1999) “indicated” that a disparate impact discrimination claim could be maintained under section 1983.  However, according to the majority, Powell did not consider the distinct issue present in South Camden: “whether a regulation in itself can create a right enforceable under section 1983.”

According to the majority, “In Powell, we seemed simply to assume for section 1983 purposes that it could.”

The dissenting judge stated that the majority overruled the 3d Circuit’s decision in Powell, which permitted the plaintiffs in that case to bring a section 1983 action to enforce disparate impact regulations promulgated by the Department of Education under section 602 of the Civil Rights Act of 1964.  According to the dissent one of the holdings in Powell was that a right of action did exist under section 1983 to enforce disparate impact regulations promulgated under Title VI by the Department of Education.  Because Powell was similar to South Camden, it was binding precedent that could be reexamined only by the full appeals court, according to the dissent.  Thus, Powell was precedent that required the court to hold that the plaintiffs could demonstrate a “reasonable probability of success” on the merits, thus warranting a preliminary injunction.

Conflict Without

The 3d Circuit decision departs from 6th Circuit precedent but follows the 4th and 11th circuits’ holdings that federal regulations promulgated under federal statutes do not create enforceable rights by themselves to permit a suit under section 1983.

In Smith v. Kirk (4th Cir. 1987) the court concluded that mandatory language in regulations issued under the Social Security Act did not create an enforceable section 1983 right that was not already “implicit” in certain statutory provisions of the Social Security Act.

Likewise, the 11th Circuit in Harris v. James (1997) determined that Medicaid regulations that required state Medicaid plans to ensure necessary transportation for Medicaid recipients to and from their providers and to describe such methods the state plan would use to provide transportation did not create an enforceable section 1983 right.

By contrast, the 6th Circuit in Loschiavo v. City of Dearborn (1994) concluded that because regulations have the force of law, they create enforceable rights under section 1983.  The Loschiavo court determined that the mandatory language in regulations promulgated under the Cable Communications Act of 1984 created a binding obligation on the City of Dearborn to not enforce zoning ordinances that unreasonably limit the use of satellite antennas.

Next Stop…

In light of the panel’s split and a lack of controlling Supreme Court precedent, the 3d Circuit may wish to hear South Camden en banc.  What makes this especially likely is the tension South Camden creates with the 3d Circuit precedent in Powell—if, as the dissent suggests, South Camden overrules Powell, the en banc court will have a keen interest in hearing the case.

Meantime, if other courts follow the 3d Circuit, nothing less than a probability on success on the merits of claims of intentional discrimination by a state agency will warrant injunctive relief sought in South Camden.  Proving intentional discrimination, coupled with the other current obstacles that environmental justice plaintiffs currently face, will make success on claims like those in South Camden highly unlikely.  

Editor’s note: Rehearing in this case has been denied.      

NUDE DANCERS CANNOT CHALLENGE RAILROAD RELOCATION

By Lance Hanf, FHWA, San Francisco

Lance.Hanf@fhwa.dot.gov
On December 31, 2001, Nevada U.S. District Court Judge Phillip Pro granted FHWA’s Motion to Dismiss for lack of standing.  There were six separate plaintiffs ranging from a veterinary clinic to a nude dancing club; from a hotel tax protesters.  Judge Pro found that all six plaintiffs failed to show both the Constitutional injury-in-fact requirement as well as failed to show an environmental harm under NEPA and therefore did not meet the “zone of interest” test under the Administrative Procedures Act.  While somewhat unnecessary given the above ruling, Judge Pro also denied the plaintiffs Motion for a Preliminary Injunction finding they suffered no irreparable harm, the public interest weighed in favor of the project, and the plaintiffs were not likely to succeed on the merits.

 Of interest to the practitioner who deals with standing issues, Judge Pro commented on the fact that plaintiffs generally affected by the project could sue for money damages, presumably in tort or trespass.  Likewise, the judge seemed to focus on the absence of physical relationship to the project.  And lastly, The Men’s Club (a nude dancing establishment), only had a month to month lease with the owner being the City of Reno—the project proponent.

The project is located in downtown Reno, Nevada which would put the existing railroad traffic into a 2 ¼ mile long, below grade, trench.  The project is called the Reno Railroad Corridor Project and would eliminate ten at-grade rail crossings improving traffic circulation, air quality and safety.  The project would also promote economic development and reduce railroad noise and vibration.  The project, a design-build project, is scheduled to start construction in 2002 and end by 2005.  The City of Reno currently estimates the project cost to be $242 million.  The City plans to finance two-thirds of the project through a bond issue backed with hotel tax and sales tax revenue.  For the remainder, the City has requested a $373.5 million direct loan from the Transportation Infrastructure Finance and Innovation Act (TIFIA) program.  The Tax Accountability Project, et.al. v. U.S.DOT, No. CV—N-01-0329-PMP(RAM, base);CV-N-01-193-PMP (RAM, Consolidated)

NEIGHBORING PROPERTY OWNER CAN CHALLENGE

 COUNTY ROAD EXTENSION

A South Carolina County owned property near the Atlantic Coast which could be accessed only by an unimproved dirt road.  In order to improve the road, the County applied for and received a Nationwide Permit from the Army Corps under Section 404 of the Clean Water Act.  An improved road would enhance access to historic sites which were either on the County tract or adjacent.  The County tract contained a site known as the Encampment Plantation which may have been the place where troops were stationed during the Revolutionary War to guard South Carolina’s state government which met during the British occupation of Charleston. The site also contained part of a Coastal African American cemetery.  Neither of these sites had ever been looted or destroyed because it was so hard to get to them.  The County changed its reasons for the improved access.  First it was to construct an ash pit, then it was to construct a borrow pit (later referred to by the Court as a “dirt mine”), then to develop an area to train police dogs.

When the Corps issued the permit, it limited its review of cultural resources to the footprint of the improved road.  The District Court dismissed a challenge by the neighboring property owners (who owned part of the cemetery) for lack of standing.  On appeal, the Court clearly favored the opinion of the experts who looked at all of the resources that could be affected by secondary development, and not just at what lay in the footprint.  The Court also did not believe that the road would “…remain a road to nowhere for long.”  The Court found that the neighbors had standing because they had “individual concerns about the integrity and cohesiveness of historical sites in their own backyard.”  The neighbors’ interests also lay squarely within the zone of interests to be protected by the National Historic Preservation Act.  These interests could be protected by requiring the County and the Corps to follow the Corps’ own regulations under the NHPA.  Pye v. United States, 269 F. 3d 459 (4th Cir. 2001)    

TORT IMMUNITY ACT PROTECTS CHICAGO FROM 

  AIRPORT NOISE NUISANCE COMPLAINT

The City of Chicago was sued by a suburban county and a Catholic diocese for noise interfering with the operation of two of the diocese’s schools.  The noise stemmed from operations at O’Hare International Airport.  The suit sought money damages to pay for soundproofing and additional damages.  The trial court dismissed the suit because the City’s conduct was discretionary in nature under the Tort Immunity Act.  On appeal the Appellate Court affirmed.  The Court held that the City’s actions (the location and manner in which the airport was operated) were the type which require the City to balance competing interests and to make a judgment call as to what solution will best serve each of those interests.  As such they were policy decisions.  Since these policy decisions required personal deliberation, they were discretionary and were protected by the Tort Immunity Act.  People ex rel. Birkett v. City of Chicago, 325 Ill. App. 3d 196, 259 Ill. Dec. 180, 758 NE 2d 25 (2d Dist. 2001)

ADD LANES PROJECT WITHDRAWN FROM NEPA CAN PROCEED

Illinois DOT prepared a preliminary draft environmental assessment to add lanes to an eight mile stretch of an existing suburban two lane highway.  Before the EA was approved by FHWA for hearing, IL DOT decided to finish the job with State funds and stopped the NEPA process.  A local community in the eight-mile stretch filed suit against IL DOT and FHWA to force the project back into NEPA.  The village claimed that all of IL DOT’s planned improvements to this road (including 12 additional miles west of the contested section) had to be studied in one NEPA document.  The Court first found that the village lacked standing to challenge any improvements outside of its borders.  Next the Court held that IL DOT’s present posture of maintaining the remaining 12 miles eligible for Federal funding did not make the whole 20 miles a major Federal action.  The project limits for the eight-mile section met the standards for segmentation under FHWA’s rules.  Finally the Court held that FHWA could not control the eight-mile section removed from NEPA and this section did not restrict or limit what happened on the remaining 12 miles.  Village of Lincolnshire v. Illinois DOT, et al., N.D. Ill. No. 01 C 574, February 26, 2002 

RESEARCH SUMMARY AVAILABLE ON

 OUTDOOR ADVERTISING CASE LAW

Anyone who wrestles with the constitutionality of enforcement of outdoor advertising laws, visibility, zoning, changeable messages, whether a sign is personal or real property, and the right to maintain the view of signs should keep a copy of this summary to get the research started.  Although the summary is being maintained for South Carolina, it contains summaries of useful cases from all over the country.  For a copy, contact Barbara M. Wessinger, Assistant Chief Counsel at South Carolina DOT at 803/737-1347 (phone), 803/737-2071 (FAX), or wessingerbm@dot.state.sc.us.  

CHAIR’S CORNER

Submitted by Helen Mountford

Helen.Mountford@fhwa.dot.gov
Exciting things are continuing to happen in the world of environmental law.  Creative challenges to transportation projects continue and our defenses to those challenges are becoming more sophisticated.  Several important projects remain stymied as we await decisions from the Courts of Appeals.

Our San Francisco TRB meeting should be informative and helpful for all who attend.  The latest version of the program I have seen looks good.  And I look forward to seeing everyone at our committee meeting.

Thanks again to Rich Christopher for continuing to get this publication out.

See you soon.

NEXT COPY DEADLINE IS JUNE 17, 2002

Please get your submissions for the July, 2002 Natural Lawyer into the Editor by the close of business on June 17, 2002.  Please use the e-mail address or FAX number listed at the beginning of the newsletter or mail to Rich Christopher, IDOT, 310 South Michigan, Chicago, IL 60604
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