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FTA AND ITS GRANTEE FEND OFF A NOVEL LINE OF

TITLE VI / ENVIRONMENTAL JUSTICE LITIGATION

AGAINST THE “LINK” LIGHT RAIL IN SEATTLE

Submitted by Scott Biehl, FTA Asst. Chief Counsel

 for Environment and Regional Operations

202/366-4063

In January 2000 FTA issued a Record of Decision for “LINK,” a 21-mile light rail designed to run north-south through metropolitan Seattle.  In January 2001 FTA executed a Full Funding Grant Agreement with the Central Puget Sound Transit Authority (“Sound Transit”) whereby FTA would provide $500 million in 49 U.S.C. § 5309 capital new starts funds for a minimum operable segment of LINK (“MOS-1”):  a 7.2 mile stretch from the University of Washington to the central business district that would cost an estimated $2.6 billion.  Several portions of the 21-mile LINK alignment would be tunneled, including all of MOS-1.  Several other portions would be elevated.  Approximately half of the LINK alignment would run at-grade, however, on municipal streets, including a 4.5-mile stretch along Martin Luther King, Jr. Boulevard in Rainier Valley:  a community comprised largely of minority and low-income residents that lies southeast of MOS-1 and downtown Seattle.

In April 2000 “Save Our Valley” – a non-profit organization comprised of residents and business owners in Rainier Valley – brought suit against Sound Transit and USDOT/FTA in U.S. District Court for the Western District of Washington, No. C00-0715R, seeking to enjoin final design, construction, and Federal funding for LINK, alleging violations of Title VI of the Civil Rights Act; the Fair Housing Act; 42 U.S.C. Sections 1981-1983; and NEPA.  Most notably, Save Our Valley alleged that:

  >
Sound Transit’s decision to tunnel beneath a number of white, affluent neighborhoods, while running at grade through Rainier Valley, would impose disproportionately high and adverse safety hazards and environmental impacts on residents of Rainier Valley, and require a disproportionate number of takings of homes and commercial properties, in violation of Title VI and Executive Order 12898 on Environmental Justice; and

>
Sound Transit would spend approximately $133 million per mile to tunnel various portions of the alignment but only $44 million per mile to run at grade through Rainier Valley – a disparity in expenditures that constitutes a denial of “equal transit… opportunities” in violation of Title VI.

Conversely, the crux of the defendants’ position was two-fold:  First, that the hilly topography of greater Seattle dictated the need to tunnel various portions of the alignment, given the inability of light rail to traverse steep inclines, whereas Rainier Valley is one of the portions of the alignment that is relatively flat.  Second, that the experience of the transit industry has been that at-grade light rail is preferable to tunnel or aerial alignments for sake of urban renewal and economic revitalization of low-income neighborhoods.  Moreover, Sound Transit maintained that the light rail will enhance vehicular and pedestrian safety in Rainier Valley; that the construction impacts would be far fewer with an at-grade alignment than with tunneling; and that the cost-per-rider was basically the same over the entire 23-mile system, given the higher densities of ridership in north Seattle.

· Partial Summary Judgment for the Defendants:  On 13 July 2001 Judge Barbara Jacobs Rothstein granted the Federal and local defendants’ motions for summary judgment on all of the plaintiff’s NEPA and Fair Housing claims and most of the plaintiff’s Civil Rights and Environmental Justice claims; the judge deferred for trial Save Our Valley’s claims of intentional discrimination by Sound Transit.  Specifically, Judge Rothstein ruled that:  

· Save Our Valley failed to state a claim under the Fair Housing Act, for lack of a nexus between the governmental activities (Sound Transit’s choice of alignment) and a denial of housing or housing-related services;

●
The EIS took the requisite “hard look” at the tunneling options in Rainier Valley, and set forth ample data to support the conclusion that the at-grade alignment would be $400 million cheaper, safer to construct, and provide greater economic and physical revitalization opportunities for the Rainier Valley community as a whole;

●
The EIS took the requisite “hard look” at the direct, indirect, and cumulative impacts of LINK, including the displacements of homes, businesses, and community facilities, the specter of “gentrification” and increased land values, and the effects on pedestrian and vehicular traffic;

● 
The mitigation measures developed through the NEPA process, set forth in the EIS, and reiterated in the ROD were more than adequate, including, notably, the special $50 million fund Sound Transit had established to defray the expenses of relocations in Rainer Valley;

· Neither CEQ’s “Forty Most Asked Questions” nor E.O. 12898 provide a cause or action or a “calculus for judicial review” of the adequacy of an EIS; 

· Notwithstanding the spirit of CEQ guidance and E.O. 12898, FTA and Sound Transit were not obliged to translate the NEPA documents into foreign languages;

· Per the U.S. Supreme Court’s recent decision in Alexander v. Sandoval, 532 U.S. __, 121 S.Ct. 1511 (2001), there is no private right of action to enforce the USDOJ and USDOT “disparate impact” regulations under Section 602 of Title VI of the Civil Rights Act.

Judge Rothstein deferred for trial, however, the claims that Sound Transit’s decision to run LINK at-grade through Rainier Valley constituted intentional discrimination in violation of Section 601 of Title VI and 42 U.S.C. §§ 1981, 1982, and 1983.  Seemingly, Save Our Valley will have a difficult burden of proof on these claims.  Trial is scheduled for fall 2001.  

Other NEPA Litigation Against LINK:  There are two other NEPA suits that seek to enjoin USDOT/FTA funding for LINK MOS-1, neither of which entail Title VI or Environmental Justice:

Friends of the Monorail v. United States, No. C00-852Z in the U.S. District Court for the Western District of Washington, is a suit by several citizens of Seattle who believe that a monorail technology would be less costly and more efficient than light rail.  The crux of FTA’s and Sound Transit’s defense is that monorail is not a proven technology for carrying large numbers of people in an urban setting; moreover, light rail has a much greater carrying capacity, and significant advantages in maintenance and operational efficiency on a region-wide basis.  

On 30 March 2001 Judge Thomas Zilly granted summary judgment for FTA and Sound Transit.  In short, Judge Zilly upheld the legality of an “Option 1” Major Investment Study, ruling that it was entirely permissible to have excluded monorail, maglev, and other alternative technologies from the range of alternatives examined in the EIS, based on the analyses of the preceding MIS and related technical studies.  Judge Zilly’s opinion also reiterated a long line of case law that planning and project selection is the prerogative of local, not Federal, decision makers.  Following Judge Zilly’s recent denial of plaintiffs’ motion for reconsideration, we expect them to appeal to the U.S. Court of Appeals for the Ninth Circuit.

Citizens for Mobility v. Mineta, No. C00-18122 in the U.S. District Court for the Western District of Washington, is a suit by citizens who claim that Sound Transit should beef up its bus system instead of investing in rail, and that the exclusion of buses from the downtown bus tunnel will worsen traffic congestion in the central business district.  The crux of FTA’s and Sound Transit’s defense is that, as a practical matter, Seattle has already done all it can in terms of its bus system; only a rail system will help alleviate traffic congestion on a region-wide basis.  Once LINK is constructed, moreover, Sound Transit will re-route its downtown buses to optimize mobility for all travelers—bus, rail, and automobile.  The plaintiffs have filed a motion for summary judgment; FTA and Sound Transit will file cross-motions for summary judgment this fall.

Status of the Project:  Notwithstanding our successful defense of the litigation to date, it is quite possible the Sound Transit Board of Directors will choose not to proceed with LINK MOS-1, in light of cost overruns on the project, the difficulties in negotiating a design-build contract for the tunnel, and the local politics of “sub-area equity.”  The Board is scheduled to make a “go-no go” decision at the end of September.  Secretary Mineta has recommended that the Congress not appropriate any 49 U.S.C. § 5309 new starts funding for LINK MOS-1 pending the decision by Sound Transit’s Board.  

NINTH CIRCUIT UPHOLDS

SPECIAL MASTER’S ORDER

IN LOS ANGELES BUS RIDERS UNION

TITLE VI LITIGATION

Submitted by Scott Biehl, FTA Asst. Chief Counsel

For Environment and Regional Operations

202/366-4063

On 31 August 2001 the U.S. Court of Appeals for the Ninth Circuit upheld the orders by the trial court and a special master that the Los Angeles County Metropolitan Transportation Authority (LACMTA) procure 248 buses over and above LACMTA’s ongoing procurements to reduce overcrowding and improve service on routes in downtown Los Angeles.  Labor/Community Strategy Center, et al. v. LACMTA, ___ F.3d ___, 2001 U.S. App. LEXIS 19410 (9th Cir. 2001) 

(known locally as the “Bus Riders Union” litigation).  Although the decisional analysis is limited to an interpretation of the consent decree in the matter, and principles of federalism (federal judicial intervention in local agency decision making), the plaintiffs’ causes of action are rooted in Title VI of the Civil Rights Act of 1964 and the 9th Circuit’s ruling is a watershed development in the evolving case law of transportation equity and environmental justice.

Background:  In August 1994 the NAACP Legal Defense Fund brought suit on behalf of transit-dependent minority and low-income bus riders to enjoin LACMTA from imposing fare increases for bus routes in the inner city, and to compel LACMTA to reallocate its budgetary outlays by devoting more resources to its bus operations as opposed to its construction projects for subway and light rail designed to serve affluent white suburbs.  Allegedly, LACMTA was spending three-fourths of its revenues on rail, only one-fourth on bus, yet nine-tenths of its patronage was by bus, only one-tenth by rail.  Plaintiffs also sought a court order that LACMTA reduce the severe levels of overcrowding on downtown bus routes.  Thus, the suit, premised on the equal protection provisions of Title VI and 42 U.S.C. §§ 1981 and 1983, posed three differing, difficult types of political issues – city versus suburb, bus versus rail, and affluent versus poor.

In October 1996, on the eve of trial and following protracted discovery, the parties reached a settlement in the form of a consent decree approved by U.S. District Court Judge Terry J. Hatter, Jr.  In sum, the consent decree established a procedure to keep bus fares as low as possible and a timetable for LACMTA to meet progressive “load factor targets” to reduce the number of standees on buses.     

From the get-go, however, the parties quarreled over LACMTA’s implementation of the consent decree, and specifically, the methodology for measuring the number of standees on buses and the number of additional buses that would be necessary to meet the load factor targets.  When LACMTA failed to meet the initial targets, the trial court appointed a Special Master to conduct fact-finding and interpret the terms of the consent decree.  In March 1999, in one of his several rulings interpreting the decree, the Special Master ordered LACMTA to immediately acquire and deploy 277 additional buses and 55 spares to meet past and upcoming targets—even if that meant diverting funds from LACMTA’s other programs.  The Special Master later reduced that number to 248 additional buses, but LACMTA appealed from his ruling to the trial court.  When the trial court upheld the Special Master’s order in October 1999, LACMTA appealed to the Ninth Circuit.  

[Writer’s note:  The Special Master in this matter is Donald T. Bliss, a partner in the Washington, D.C. offices of O’Melveny & Myers, who was general counsel to USDOT during the Nixon and Ford administrations.]

Ninth Circuit’s Decision:  In a two-to-one decision, the Ninth Circuit gave short shrift to LACMTA’s arguments about the meaning of terms in a decree it had voluntarily entered into.  The Ninth Circuit agreed with the trial court and the Special Master that the decree sets forth a sufficiently precise method of measuring overcrowding on buses and a sufficiently detailed schedule of descending load factor targets as to establish a clear basis for the Special Master having ordered the procurement of additional buses in a sum certain.  The Ninth Circuit also rejected LACMTA’s argument that the Special Master had power only to mediate disputes about the decree, not resolve them; the court found that the plain language of the decree empowered the Special Master to resolve these types of disputes.  Judge Cynthia Hall, dissenting from Ninth Circuit’s decision, did not disagree with the majority’s opinion on these points.

Where the Ninth Circuit divided, however, was on the scope and intrusiveness of the Special Master’s orders.  The majority wasn’t troubled by the Special Master’s orders, given that LACMTA had consented to the decree, had failed to comply with its terms, and the decree did not require any violation of state or federal law.  Judge Hall, in dissent, thought the Special Master had gone too far in the remedies he ordered.

Judge Barry Silverman, writing the majority opinion for himself and Judge James Browning, relied on a line of case law which holds that “federalism concerns do not prevent a federal court from enforcing a consent decree to which state officials have consented.”  E.g., Stone v. City and County of San Francisco, 968 F.2d 850 (9th Cir. 1992).  The majority emphasized that LACMTA had failed to comply with the decree even before the Special Master’s order for procurement of additional buses, and had bypassed earlier opportunities to submit “its own effective remedial scheme.”  Conversely, the dissent cited the same leading Ninth Circuit precedent – Stone v. San Francisco – for the principle that federal courts “should always seek to minimize interference with legitimate state activities in tailoring remedies” for state and local agency implementation.  968 F.2d at 860.  The dissent noted that “unlike [LAC]MTA, federal courts are not in the business of running and funding local transportation systems,” thus, “a substantial measure of deference to the local agency is appropriate,” citing the Stone rationale that federalism concerns include concerns of institutional competence.

On 10 September 2001 the LACMTA Board of Directors voted 8-5 to petition the Ninth Circuit for rehearing en banc.      

UTAH LEGACY PARKWAY SURVIVES CHALLENGE

Submitted by Helen Mountford, FHWA Senior Counsel, San Francisco, CA

Helen.Mountford@fhwa.dot.gov
On August 11, 2001 the United States District Court for the District of Utah issued a 16 page decision that upheld FHWA’s and the Corps of Engineers’ (COE’s) issuance of Records of Decision, interstate access permits, and a Sec. 404 permit for the state funded Legacy Parkway in Salt Lake and Davis Counties, Utah.  The proceeding consolidated complaints filed by a local environmental coalition, the Sierra Club, and the Salt Lake City mayor.  Another Complaint (Hunter v. COE, et al., No. 1:01-CV-0030K) filed by landowners protesting the degree of mitigation UDOT proposed for the project was dismissed in early July for lack of jurisdiction.  The August 11 decision is based upon judicial review of a 60,000 page Administrative Record, over 6 pounds of briefs, and one and one half days of argument and covers the NEPA, Sec. 4f, and CWA issues raised in the various Complaints.  The CAA issues raised by the Sierra Club are temporarily on hold while the MPO updates its long range plan.  

The Judge noted, “The test for NEPA compliance is not perfection.  The EIS is by no means perfect…The question is adequacy” and based upon the Court’s review of the Record and the arguments, the EIS satisfies NEPA requirements in form and content, as of the date of its issuance.  The FHWA ROD was not arbitrary, capricious, an abuse of discretion, or otherwise contrary to law.  Similarly, the Court found the COE’s ROD and Sec. 404 permit to be correctly issued.  

The Court disposed of Plaintiff’s numerous Sec. 4f issues in a single footnote stating, “The Court is …satisfied that [FHWA] did not violate Sec. 4f…even assuming that federal highway funds inevitably will be expended on the [project].”  FHWA had argued that Sec. 4f compliance was not necessary because the project will be state funded but, assuming arguendo it was required, the Sec. 4f Evaluation demonstrated no constructive use of one resource, and no feasible and prudent alternative along with all possible measures to minimize the harm for the other uses.

The probability of an appeal to the 10th Circuit Court of Appeals is high.

Utahns for Better Transportation et al. v. USDOT, et al. Nos. 1:01-CV-0007J and 1:01-CV-0014J

WISCONSIN ROAD ALREADY UNDER CONSTRUCTION CAN CONTINUE

Submitted by Ron Moses, FHWA Asst. Chief Counsel, Midwest Resource Center

708/283-3559

This suit filed in April, 2001 sought an injunction to stop the construction of 6.9 miles of Highway 131 from Ontario to Rockton, WI.  The lawsuit alleged violations of the Water Resources Act of 1996, and Section 4f, by using land from the Kickapoo Valley Reserve.  FHWA did not consider the Reserve a 4f property, but rather a multiple use property, and did not prepare a 4f statement.  The lawsuit also alleged that FHWA failed to properly examine environmental impacts or properly consider alternatives.   US District Judge John Shabaz denied Plaintiffs’ motion for a preliminary injunction finding that FHWA had thoroughly considered and balanced environmental impacts with safety improvements.  The Court noted that the Plaintiffs brought their complaint late in the process.  FHWA’s decision was made in January, 2000.  Suit was filed in April, 2001, and the motion for injunction filed four months later.  FHWA noted that the road was 45% finished and stopping construction now would cost as much as $5 million.  At the end of the hearing the case was dismissed with prejudice.   A Notice of Appeal has been filed.  Kickapoo Valley Stewardship Association v. USDOT, W.D. Wis. No. 01-C-0214-S

URBAN TRANSPORTATION PLANNING ATTACKED IN “CONFORMITY” LAWSUITS

Submitted by Max Williamson and Fred Wagner, Beveridge & Diamond, P.C., Washington, D.C. 202/789-6000

Attacks on the air quality and transportation planning process are underway or threatened in Atlanta, Sacramento, San Francisco, Salt Lake City, Houston, Baltimore, Washington, D.C., and other urban centers.  Lawsuits have targeted the “conformity” process and other vulnerable points of the federal Clean Air Act and federal transportation statutes.

Section 176 of the CAA requires integration between air quality planning and transportation planning.  Under section 176, predicted mobile source emissions from long-range transportation plans (“plans”) and shorter-term transportation improvement programs (“TIPs”) developed by regional metropolitan planning organizations (“MPOs”) under the Federal-Aid Highway Act and Urban Mass Transportation Act must match (or “conform to”) motor vehicle emissions budgets (“MVEBs”) established in State Implementation Plans (“SIPs”) under the Clean Air Act.  In simpler terms, the TIP must fit the SIP.  
The SIP, MVEB, TIP, and conformity analysis are essential building blocks in the planning process.  Flaws in any of the building blocks can potentially trigger a freeze on transportation project approvals and loss of federal transportation funding.  Because challenges to these building blocks have the potential to stop or delay highway construction, they are becoming a favorite “monkeywrench” in battles over ozone pollution and land use policies.  

The lawsuits fall into two general categories: (1) suits against EPA challenging either the transportation “budget” or deadlines under state air quality plans (“SIP challenges”); or (2) suits against MPOs, state DOTs, and/or FHWA/FTA attacking the transportation plan, TIP, or individual project approvals (“TIP challenges”).  Plaintiffs typically invoke the citizen suit provision of the Clean Air Act (which offers attorneys fees to a prevailing party) or the federal Administrative Procedure Act (“APA”).

A full discussion of these lawsuits and ramifications for transportation departments and officials, environmental groups, and the transportation industry is posted on the Beveridge & Diamond website, www.bdlaw.com, at http://www.bdlaw.com/articles/Conformity%20Lawsuit%20Survey.pdf.

THINGS YOUR MOTHER NEVER TOLD YOU ABOUT SUPERFUND LAW

Submitted by J. Randle Schick, Asst. Chief Counsel, ILDOT

217/782-3215

Most of these recent cases will be helpful to transportation agencies to avoid or minimize Superfund liability.  The first case discussed is a notable exception.

A. Leaking Sewer Lines Can Create Superfund Liability

U.S. v. Meyer, 120 F. Supp.2d 635 (W.D. Mich. 1999)

Facts:  Hazardous waste deposited by a business into a sewer line was released into the environment through cracks in the sewer.  U. S. sought cost recovery from officer of sewer owner.

Court Decision:  The owner of the sewer could be liable as an “owner/operator” under Superfund Law for failing to adequately maintain the sewer.  The court rejected the owner’s defense that it was unaware of the generation or disposal of the waste by the company because it had not exercised due care. 

Lesson:  If a transportation agency has reason to believe that its sewers are being used for hazardous substance disposal, it must exercise due diligence to stop the disposal.  It may also want to consider an inspection program to make sure that they are not.  This was a privately owned sewer.  However, this theory has been used against owners of public sewers.  See Lincoln Properties, Ltd. v. Higgins, 823 F. Supp. 1528 (E.D.Cal. 1992) and Westfarm Associates v. Washington Suburban Sanitary Comm., 66 F.3d 669 (4th Cir. 1995)

B. Allocating Cleanup Costs Between Transportation Agency and Prior Owner.

1)
Waste Management of Alameda County (WMAC) v. East Bay Regional Park District, 135 F. Supp.2d 1071 (N.C. Cal. 2001)

Facts:  Park District built a shoreline park on land that it knew when it acquired the land had been a landfill operated by WMAC.  Prior owner and use:  WMAC operated a municipal landfill.  Environmental problems:  Substantial leachate will require substantial remedial effort. 

Court Decision:  WMAC was allocated 95% of the future cost of remediating the site, and the Park District was allocated 5%. The reason for the allocation was that the problem was largely due to WMAC’s failure to properly close the site and implement a leachate collection system. The Park District’s maintenance failures had only minor impact.  The court considered other equitable factors as well.

Lessons:
1) If there is a viable prior owner, it is comforting to know that the court will likely allocate substantial share of cost to it if it caused and knowingly failed to deal with the problem. 

2) Landfills and their leachate problems need to be avoided or, if unavoidable, risk recognized and dealt with, using legal and engineering tools, especially if prior owner is not viable. 

3) Substantial costs may need to be incurred to avoid causing a further release or making site conditions worse.

2)
Franklin County Convention Facilities Center Authority (FCA) v. American Premiere Underwriters (APU), 240 F.3d 534 (2001)

Facts:  After its contractor split open a creosote box, FCA did not erect a barrier to stop the creosote from migrating for over a year. 

Court Decision:  FCA had failed to exercise due care and thereby lost its innocent purchaser defense under Superfund law.  However, based on equitable factors, FCA was allocated no liability. 

Lesson:  After hazardous substances are discovered, exercising due care is very important.  It will help maintain the innocent purchaser defense and will be an equitable factor the court considers when it allocates liability.  Not every transportation agency will be as lucky as the authority and the park district.  Even if a party is liable under Superfund law, it may still be allocated little or no share of the cost.

C. Harm to the Environment Caused by Transportation Agency May Be Divisible.

U.S. v. Hercules, 247 F.3d 706 (8th Cir. 2001).  Even if a transportation agency is liable under Superfund Law, it may still be able to show that harm to environment that it caused is divisible from harm caused by others. If it can do so, it will avoid joint and several liability for entire cleanup cost. Divisibility can be based on “distinct harm.”  The burden of proof will be on the transportation agency.  Harm may be distinct based on “non-contiguous” areas of soil contamination or separate plumes of groundwater contamination.  In addition, divisibility can involve a “single harm,” but divisible in terms of degree of harm caused by two parties. Divisibility in this case could be based on the relative quantities of waste discharged into a stream or on length of time of disposal. Divisibility is not based on equitable factors, as is allocation of liability, but is based on causation.

Lesson:  This case goes farther than other Superfund cases in allowing a “divisibility” defense. As a transportation agency will often be active in only a small part of a site for a small amount of time, there may well be a basis for dividing harm it has caused from others. Equitable factors would then come into play to alter that apportionment further, whether or not harm was divisible. 

Whether divisibility will become a trend is still in doubt.  See New York v. Westwood – Squibb Pharmaceutical Co., 138 F. Supp.2d 372 (W.D. N.Y. 2000), where divisibility based on distinct areas and times of deposit was rejected.

D. Consistency with National Contingency Plan (NCP) under Superfund Law is Still Source of Contention.

1)
WMAC v. East Bay Regional Park District:  WMAC was inconsistent with NCP and could not recover 5% of its costs from the park district. Park district was consistent with NCP and could recover 95% of its costs from WMAC.

Reason:  WMAC had not provided for meaningful public participation in cleanup decisions. 

Lesson:  Consistency with NCP is still a major issue for cost recovery. Even if cleanup is performed in advance of construction contract, consistency is still going to be difficult to achieve.  Cleanup may always appear to be more related to construction necessities than to cleanup ones.  The more that they are related to cleanup necessities, the more costs will be incurred that are not necessary for the construction project. 

See, also, Union Pacific Railroad Co. v. Reilly Industries, Inc., 215 F.3d 830 

(8th Cir. 2000) where inconsistency vexed the Union Pacific.

2)
Franklin County Convention Facilities Authority (FCA) v. American Premiere Underwriters, (APU), 240 F.2d 534 (2001)

Facts:  While excavating, sewer contractor for FCA struck a large wooden box, with a backhoe, containing creosote belonging to APU’s predecessor.  FCA sought cost recovery from APU.

Court Decision:  FCA could recover its costs.  FCA was consistent with NCP because, although not perfect: 

1) Its RI/FS/ROD and RD substantially complied,

2) It had made an adequate opportunity for public comment, 

3) It adequately identified ARARS,

4) It considered alternative treatments, and 

5) Its remedy was cost-effective 

Lesson:  It took about a year to achieve consistency with the NCP for this relatively simple cleanup.  Most transportation agencies do not have that luxury of time. 

E. Identifying a Prior Owner that Disposed of Substance Can Be Difficult

FCA v. APU
Facts:  There were no documents or other evidence directly linking APU’s predecessor to ownership of the box of creosote.  There was only circumstantial evidence. 

Court Decision:  Circumstantial evidence was strong enough to identify APU’s predecessor as the party that constructed the box and filled it with creosote.  

Lesson:  Identifying prior owners is a challenge.

LAYING PHONE CONDUIT IS MINISTERIAL ACT UNDER CEQA

A telecommunications carrier brought suit against Berkeley, California over an ordinance the City passed governing telecommunications.   Most of the opinion is interesting to only the communications bar except for the final conclusion.  The Court rejected the City’s assertion that the utility needed certification under the California Environmental Quality Act for trenching 4300 feet of public right of way.  The Court concluded that this was not a “project” under CEQA.  This was a ministerial act.  Qwest Communications Corp.v. City of Berkeley et al., 146 F. Supp. 2d 1081 (N.D.Cal. 2001)

GA AIRPORT IN KANSAS CITY CAN BE CLOSED WITH CE 

AND FEDERAL INTEREST RELEASED

The City of Kansas City, Missouri applied to FAA for permission to close a General Aviation facility which had received Federal grant money over the years and had been conveyed to the City by the Air Force on condition that it be used as an airport.  The City wanted to convert the airport into an intermodal facility.  FAA agreed based on some financial conditions that lease proceeds be used for aviation and processed its decision as a categorical exclusion.  The decision to go with a CE was upheld because FAA had considered the appropriate factors to conclude that release of the Federal interest in the land would not have a significant environmental impact.  FAA was allowed to rely on conclusions offered by other governmental agencies.  Noise from the new facility was not great enough to constitute “use” of a nearby golf course under Section 4f.  Friends of Richards-Gebaur Airport et al. v. FAA et al., 251 F. 3d 1178 (8th Cir. 2001)

SURF BOARD STOPPED IN ITS TRACKS BY 106

In 1989 Conrail applied to the ICC for permission to abandon a 66.5 mile rail corridor in southeastern Pennsylvania.  After some review periods were extended during which the Plaintiffs tried unsuccessfully to qualify as Public Sponsor of a trail, the ICC approved the abandonment. One condition remained on the abandonment.  ICC had ordered that no steps be taken to alter the historic integrity of the bridges on the line until the 106 process was completed.  Before this process was complete, the Plaintiffs petitioned the Surface Transportation Board, the successor to the ICC, to reopen the abandonment and make the whole line historic.  The Board reopened the abandonment and denied that the whole line was historic.  Instead, the Board said that only 32 bridges and some archaeological sites were eligible.  The Board then prepared a MOA which neither the SHPO nor the ACHP would sign.  Then the Keeper of the National Register determined that the whole line was eligible for listing.  The Board regarded this as “pro forma” and proceeded to implement the MOA.  On review, the Court vacated the Board’s decision.  The Board was required to reevaluate prior determinations of eligibility based on new evidence.  It could not blindly rely on previous determinations and ignore the findings of the Keeper and the ACHP.  Friends of the Atglen-Susquehanna Trail v. Surface Transportation Board, 252 F.3d 246 (3rd Cir. 2001) 

FHWA GETS SUED, WITHDRAWS ROD, PAYS ATTORNEY FEES

FHWA approved an EIS for a section of a bypass loop around Winston-Salem, North Carolina one day before a conformity lapse.  This was back in the days when NEPA approval could grandfather a project with conformity problems.  A local environmental group sued and convinced FHWA to withdraw the ROD.  The Order of Dismissal recited that the project was stopped until new NEPA and plan approval were secured.  The same Court which dismissed the suit later awarded attorney fees under the Equal Access to Justice Act.  The Court found that FHWA had acted in bad faith and that the Government’s position in the litigation had not been substantially justified.  Even though the ROD had been withdrawn, the Court examined the EIS to determine the issue of substantial justification.  The Court found that the project was not segmented, did not suffer from an unduly narrow purpose and need, but had a flawed alternatives analysis.  The Court based its ruling on the alternatives analysis on the lack of justification for a single population forecast for both the no-build and build and on the failure to account for induced traffic.  The cost-benefit analysis and the lack of an analysis on ozone levels were OK, but the carbon monoxide analysis was deficient. The secondary and cumulative impacts analyses were subpar.  North Carolina Alliance for Transportation Reform, Inc. v. USDOT, 151 F.Supp.2d 661 (M.D.N.C.2001)

FAA’S CHANGE IN COLORADO AIRSPACE PASSES MUSTER

The FAA and the Colorado Air National Guard adopted new airspace procedures so that the Air Guard could engage in realistic exercises in their F-16’s and so the new Denver Airport could operate appropriately.  A wide-ranging coalition of groups filed suit over the noise.  The Court declined to review the determination of necessity for the military maneuvers under the political question doctrine and found that FAA had not violated the Federal Aviation Act.  Under the NEPA claims, the Court found that the analysis of noise, while controversial, was adequate.  The Court went on to hold that the cumulative impact analysis was not “… a model of clarity or thoroughness…” but was legally sufficient.  The Court declined Plaintiffs’ request to force FAA to do a nationwide programmatic EIS on all such training activities.  Additional claims under the Fifth and Third (!) Amendments were also denied.  Custer County Action Association v. Garvey, 256 F.3d 1024 (10th Cir. 2001)

OLD VERMONT BRIDGE CAN BE REPLACED AND REUSED

An old bridge in Montpelier, Vermont got so decrepit, it went down to one lane of traffic and had a six ton load limit.  Then it was closed to all, including pedestrians.  The bridge was eligible for listing in the NRHP but was not listed.  Vermont proposed to build a new bridge and use the old truss elsewhere for a recreational path.  FHWA concurred and the 106 process was completed.  Vermont then proposed to proceed with a documented categorical exclusion based on its conclusion that this was a bridge replacement job.  FHWA concurred. The Court agreed with FHWA and held that the appropriate point for comparison of impacts on traffic was before the load limitations were imposed.  Friends of Pioneer Street Bridge Corp. v. FHWA, 150 F.Supp.2d 637 (D.Vt.2001)

INJUNCTION TO STOP UTAH INTERCHANGE AND BRIDGE DENIED

Utah DOT and 3 local agencies proposed to build a new interchange on I-15 and build a new bridge over the Jordan River.  FHWA responded with an EA/4f and a FONSI.  Local residents filed suit asking for a broad EIS.  The Court found that the project was not improperly segmented from other nearby improvements and that the analysis of alternatives was reasonable.  The Court endorsed the assumption that project impacts would be mitigated by complying with permits.  The remaining challenges and the request for a preliminary injunction were denied.  The case is on appeal to the 10th Circuit.  Davis v. Slater, 148 F.Supp.2d 1195 (D.Utah 2001)

TENNESSEE DOT CAN RELOCATE NATIVE AMERICAN GRAVES

Tennessee DOT acquired property for an intersection improvement on a very old highway.  When Tenn DOT discovered Native American graves on the property needed for the improvement, they gave notice to relocate what appeared to be a cemetery.  At this point, the Commissioner of Indian Affairs and 15 Native Americans intervened in the litigation.  The trial court then ruled that the Attorney General could not properly represent the Commissioner and Tenn DOT so an attorney general pro tem was appointed to represent the Commissioner. During the appeal, the Native Americans raised another argument that Tenn DOT was interfering with their religious practices at the job site. 

On appeal, the Court reviewed the history of jurisdiction over disputes concerning buried human remains and concluded that religious customs should not be ignored but that the courts had to impose equitable results.  There were also a host of statutes, State and Federal, that controlled the disposition of cemeteries, particularly those with Native American remains.  When those statutes were examined, they required that before any person can intervene in the closure of a cemetery, that person must show an ownership interest in the land and some blood relation to the buried remains.  The Commissioner and the 15 Native Americans could not make the proper showing and therefore should not have been allowed to intervene.  They could, however, participate as amici curiae.  The Court went on to hold that the Tennessee statutes on cemeteries did not burden the Native Americans’ religious practices and right of conscience.  Since they were not entitled to intervene, the Commission and the 15 Native Americans did not need a separate lawyer.  Even if they had participated as amici, the Court went on to hold that the trial court could not decide when the Attorney General had a conflict of interest.  Tennessee v. Medicine Bird Black Bear White Eagle, No. M1999-00300-COA-CV; July 11, 2001; Court of Appeals at Nashville 

ILDOT ESTOPPED AGAIN FROM REMOVING ILLEGAL SIGN

Illinois is a bonus State.  As such it has very strict limits on where billboards can be placed along Interstate highways.  In areas which were unincorporated and unzoned in 1959, no sign can go up unless the property was devoted to a commercial or industrial use in 1959 and ever since.  A District office issued a permit in error for a sign on property which was adjacent to industrial use but in fact was a cornfield.  The sign company spent $30,000 to erect a sign based on the permit.  The trial court agreed that the permit should not have been issued but ruled that the State was estopped from removing the sign.  The estoppel was based on the significant investment the sign owner had made in reliance on the permit.  In an unpublished Order, the Appellate Court agreed.  A Petition for Leave to Appeal to the Illinois Supreme Court is pending.  

OREGON TO ALLOW TRIVISION SIGNS

Oregon DOT has formally requested permission to amend its agreement on effective control of outdoor advertising.  ODOT wants to allow signs which contain rotating parts which can display any one of three different advertising messages.  Every time one of these signs is built, it will require three permits.  Apparently Oregon decided 25 years ago that there would be only 1700 sign permits issued statewide.  There are only 500 permits left to go.  66 Federal Register 43291, August 17, 2001

CHAIR’S CORNER

Submitted by Helen Mountford, FHWA San Francisco, CA

Helen.Mountford@fhwa.dot.gov
The Committee owes a big thanks to Mr. Rich Christopher for his diligence in assembling and publishing The Natural Lawyer in such a timely fashion.  It is great but only works when the readers take the time to submit items of interest.  So, thank you, Rich, and thanks to our readers who help in this endeavor.  

Our July TRB workshop in Boston was a huge success.  Special thanks to Marilyn Newman and Peggy Foley who organized our committee’s presentations.  Looking ahead, I hope many of you can make it to DC in January.  And, of course, go ahead and start planning to be in San Francisco in July.

NEXT COPY DEADLINE IS DECEMBER 17, 2001

Please submit items for the January, 2002 newsletter to the Editor by 5:00 p.m. central time on December 17, 2001.  If you use the mail send to Rich Christopher, IDOT, 310 S. Michigan, Room 1607, Chicago, IL 60604.  If you use the FAX, send to 312/793-4974.  You can also send by e-mail to Christopherra@nt.dot.state.il.us.
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