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REFERENCES
I. THE CHARACTER OF NEPA LITIGATION

.   Substantive goals, procedural duties

Vermont Yankee Nuclear Power Corp. v. NRDC, 435 U.S. 519 (1978). 

NEPA does set forth significant substantive goals for the Nation, but its mandate to the agencies is essentially procedural .... It is to insure a fully informed and well-considered decision, not necessarily a decision the judges of the Court of Appeals or of this Court would have reached had they been members of the decision making unit of the agency. 

Id. at 558. 

Baltimore Gas & Elec. Co. v. NRDC, 462 U.S. 87 (1983). 

NEPA has twin aims. First, it "places upon the agency the obligation to consider every significant aspect of the environmental impact of the proposed action." ... Second, it ensures that the agency will inform the public that it has indeed considered environmental concerns in its decisionmaking process .... Congress in enacting NEPA, however, did not require agencies to elevate environmental concerns over other appropriate considerations .... Rather, it required only that the agency take a "hard look" at the environmental consequences before taking a major action.... Congress did not enact NEPA, of course, so that an agency would contemplate the environmental impact of an action as an abstract exercise. Rather, Congress intended that the "hard look" be incorporated as part of the agency's process of deciding whether to pursue a particular federal action. 

Id. at 97, 100-101. 

Robertson v. Methow Valley Citizens Council, 490 U.S. 332 (1989). 

[I]t is now well settled that NEPA itself does not mandate particular results, but simply prescribes the necessary process.... If the adverse environmental effects of the proposed action are adequately identified and evaluated, the agency is not constrained by NEPA from deciding that other values outweigh the environmental costs.... In this case, for example, it would not have violated NEPA if the Forest Service, after complying with the Act's procedural prerequisites, had decided that the benefits to be derived from downhill skiing at Sandy Butte justified the issuance of a special use permit, notwithstanding the loss of 15 percent, 50 percent, or even 100 percent of the mule deer herd. Other statutes may impose substantive environmental obligations on federal agencies, but NEPA merely prohibits uninformed-- rather than unwise-- agency action. 

Id. at 350-51. 

.  Threshold determination on whether to prepare an EIS, the FONSI and negative declaration, and categorical exclusions 

(1)  The decision on whether to prepare an EIS 

The CEQ regulations at § 1508.9 define environmental assessment as follows: 

"Environmental Assessment": 

(a) Means a concise public document for which a Federal agency is responsible that serves to: 

(1) Briefly provide sufficient evidence and analysis for determining whether to prepare an environmental impact statement or a finding of no significant impact. 

The CEQ regulations at § 1508.13 define "Finding of No Significant Impact (FONSI) as a document "presenting the reasons why an action . . . will not otherwise have a significant effect on the human environment and for which an environmental impact statement therefore will not be prepared. 

Cabinet Mountains Wilderness/Scotchman's Peak Grizzly Bears v. Peterson, 685 F.2d 678 (D.C. Cir. 1982). 

[A]n EIS must be prepared only when significant environmental impacts will occur as a result of the proposed action. If, however, the proposal is modified prior to implementation by adding specific mitigation measures which completely compensate for any adverse environmental impacts stemming from the original proposal, the statutory threshold of significant environmental effects is not crossed and an EIS is not required. To require an EIS in such circumstances would trivialize NEPA and would "diminish its utility in providing useful environmental analysis for major federal actions that truly affect the environment." 

Id. at 682. 

Sierra Club v. United States Dep't of Transp., 753 F.2d 120 (D.C. Cir. 1985). 

This court has established four criteria for reviewing an agency's decision to forego preparation of an EIS. First, the agency must have accurately identified the relevant environmental concern. Second, once the agency has identified the problem it must have taken a "hard look" at the problem in preparing the EA. Third, if a finding of no significant impact is made, the agency must be able to make a convincing case for its finding. Last, if the agency does find an impact of true significance, preparation of an EIS can be avoided only if the agency finds that changes or safeguards in the project sufficiently reduce the impact to a minimum. 

Id. at 127. 

Louisiana Wildlife Fed'n v. York, 761 F.2d 1044 (5th Cir. 1985). 

"[S]ignificant" is a "chameleon-like word that takes its functional meaning from its context." Here, we have no doubt that the potential effect of the project on 17,300 acres of forest is "significant." This area constitutes 82% of the total amount of forest affected by the project. Although there was evidence in the record that 9,000 of these acres have already been cleared, even if only 8,000 acres of uncleared forest remain, this is still more than twice the number of acres of forest that were the subject of the Corps' original EIS. 

Id. at 1052-53. 

Upper Snake River Chapter of Trout Unlimited v. Hodel 921 F.2d 232 (9th Cir. 1990) 

The Court held that Interior did not have to prepare an EIS in adjusting the flow of water from a dam to accommodate drought conditions where the range of change was within the contemplation of the original project. The court noted that in earlier decisions it has held that "where a proposed federal action would not change the status quo, an EIS is unnecessary." 

Sabine River Authority v. U.S. Dept. of Interior, 951 F.2d 669, (5th Cir. 1992), cert. denied, 113 S.Ct. 75 (1992) 

The Department of the Interior, Fish & Wildlife Service (F&WS), accepted from a private landowner a donation of a non-development easement encompassing 3,800 acres of wetlands valuable for wintering waterfowl habitat. Prior to accepting the easement, the F&WS prepared an Environmental Assessment (EA) which concluded that the acceptance of the easement would not have significant environmental impacts and, accordingly, that no EIS needed to be prepared. 

The Sabine River Authority and other parties challenged the validity of the EA. The Authority asserted that an EIS was required because the Authority contemplated building a water storage reservoir encompassing the area in which the easement is situated. Subsequently, the acquisition of the federal easement might frustrate construction of the contemplated project because the Authority, which has condemnation authority under state law, could not acquire the needed lands without prior federal permission. 

The Fifth Circuit upheld the district court's rulings on the merits. Abandoning the Fifth Circuit's old "reasonableness" standard for reviewing agency decisions that no EIS need be prepared and adopting the "arbitrary and capricious" standard, the court ruled that the F&WS's finding that no EIS was needed was not arbitrary and capricious because the acceptance of the easement would not result in any change of the environmental status quo and NEPA does not require a federal agency to prepare an EIS in order to "leave nature alone." 

Public Citizen, Inc. v. NRC, 940 F.2d 679 (D.C. Cir. 1991) 

The sole issue on this petition for review was whether a Nuclear Regulatory Commission (NRC) "policy statement" endorsing regulatory exemptions for activities which cause minute amounts of radiation (referred to as radiation "below regulatory concern") was actually a general statement of policy or a substantive rule. The language of the agency statement sent mixed messages as to whether it was binding as a rule or a true policy statement. The D.C. Circuit reasoned that only Commission application would reveal whether the policy was being used as a binding rule. Accordingly, the court held that the petitioners' procedural and substantive challenges to the "below regulatory concern" policy were not yet ripe. The court also concluded that the Commission did not violate NEPA by adopting the "below regulatory concern" statement without preparing 

an EIS because the Commission had not yet made the key decisions that would result in a particular course of action. 

Greenpeace Action v. Franklin, 982 F.2d 1342 (9th Cir., 1992) 

Plaintiffs challenged the Secretary of Commerce's decision to substantially increase the commercial harvest of pollock in the Gulf of Alaska fishery. Pollock is a commercial fish that is also a major part of the Steller Sea Lion's diet. This sea lion has been listed as a threatened species under the Endangered Species Act (ESA). 

Plaintiffs claimed that the Secretary's decision violated NEPA and the ESA. The government argued that the agency predicated its conclusion that the cause of the sea lion's decline was unknown on reasoned and sensible analysis. It also argued that, in light of this scientific uncertainty, the Secretary acted properly by adopting detailed mitigation measures. The district court granted the government's summary judgment motion. 

On appeal, the Ninth Circuit affirmed the district court's decision. In doing so, the court applied the arbitrary and capricious standard of review enunciated in Marsh v. Oregon Natural Resources, 490 U.S. 360 (1989), to its review of an environmental assessment (EA). 

The court went on to reconcile the two standards of review: 

Although the difference between the two standards may not be of "great pragmatic consequence," . . . we conclude that when a litigant challenges an agency determination on grounds that, in essence, allege that the agency's "expert review . . . was incomplete, inconclusive, or inaccurate," . . . the greater degree of deference expressed by the arbitrary and capricious standard is appropriate. [Citations omitted.] 

The court found that the agency's conclusions were "clearly based on substantial--though not dispositive--scientific data, and not on mere speculation. Moveover, the . . . biological opinion reveals that the [agency] did indeed consider the hydracoustic survey estimates." 

Plaintiffs cited several instances in which the Ninth Circuit had set aside an agency decision not to prepare an EIS; however, the court found that only in Foundation for N. Am. Wild Sheep v. USDA, 681 F.2d 1172 (9th Cir. 1982), had it mandated reconsideration after the agency had prepared an EA. The court distinguished Wild Sheep from the instant case, stating that "[u]nlike Wild Sheep the record in this case reveals no complete failure to consider crucial factors. To set aside the [agency's] determination in this case would require us to decide that the views of [plaintiffs'] experts have more merit than those of the [agency's] experts, a position we are unqualified to take." 

Plaintiffs argued that the affidavits of scientists it presented to the district court demonstrated widespread uncertainty and dispute throughout the scientific community concerning the environmental significance of pollock fishing in the Gulf of Alaska. The appellate court agreed with the district court that plaintiff could not "establish a scientific controversy post hoc, through the affidavits of its own scientists and experts it has hired, when at the time of the [agency's] action, there existed no substantial dispute that should have alerted the [agency] to the concerns that [plaintiff] now raises." The district court concluded that whatever harmful impact pollock fishing might have had on the Steller's food supply in the past, the risk of further harm had been adequately diminished by the agency's emergency management measures. On appeal, plaintiffs argued that the agency's implementation of those measures did not relieve it of the obligation to prepare an EIS and that because the agency did not know whether these measures would be effective, implementing them could not absolve the agency of its obligation to prepare a statement. The agency conceded that the effectiveness of the mitigation measures were uncertain, but argued that so long as significant measures are undertaken to mitigate the project's effects, they need not completely compensate for adverse environmental impacts. The court found that: 

the efficacy of the mitigation measures, while under attack now, was not attacked when they were disclosed to the public . . . Although the [agency] was uncertain about the potential efficacy of the measures, the measures were carefully considered, based on evidence from scientific studies, and appear reasonably designed to protect the Steller sea lion. 

The court concluded its opinion by stating: 

The [agency] took a careful look at the effects of the 1991 fishery on the Steller sea lion. Although Greenpeace has demonstrated that some scientists dispute the [agency's] analyses and conclusions, such a showing is not a sufficient basis for us to conclude that the [agency's] action was arbitrary or capricious. If it were, agencies could only act upon achieving a degree of certainty that is ultimately illusory. 

(2) Categorical exclusions 

The CEQ regulations at § 1508.4 state in part: 

"Categorical Exclusion" means a category of actions which do not individually or cumulatively have a significant effect on the human environment and which have been found to have no such effect in procedures adopted by a Federal agency in implementation of these regulations (§ 1507.3) and for which, therefore, neither an environmental assessment nor an environmental impact statement is required. 

City of Alexandria, Va. v. Federal Highway Admin., 756 F.2d 1014 (4th Cir. 1985). 

[T]he FHWA adopted its own definition of a categorical exclusion and developed a list of examples of such actions from among the types of projects frequently under its review.... The City challenges application of the above categorical exclusions on the grounds that the Shirley Highway ramp metering project will involve "substantial changes in access control," that it is likely to or may involve "significant impacts on the environment," and that it involves "substantial planning, time or resources."... We think that the more specific examples of categorical exclusions listed in the regulations, rather than a party's or our own notions of substantiality, give adequate meaning to the general definition. As the district court noted, this type of project fits within FHWA's three categories of included, excluded, and uncertain projects in approximate relation to the amount of planning, time and resources involved. That scheme of three types of actions demonstrates what the FHWA meant by "substantial planning, time or resources." So long as no project required to be included under the statute is excluded under the regulations, we should defer to the agency's interpretation of its own regulations. 

Id. at 1020-21. 

West Houston Air Comm. v. FAA, 784 F.2d 702 (5th Cir. 1986). 

FAA Order ... provides that "issuance of certificates and related actions under the Airport Certification Program" ... is "categorically excluded from the requirement for a formal environmental assessment." Paragraph 24b of that same order, however, requires that an environmental assessment be prepared ... when the proposed project is "highly controversial on environmental grounds." The regulations provide that a project is considered highly controversial when "opposed by a Federal, state, or local government agency or by a substantial number of the persons affected by such action on environmental grounds." Project opposition must be of an "extraordinary nature." 

The mere existence of opposition does not trigger the FAA's duty to prepare an environmental review. Where, as here, public opposition was minimal in relation to the relevant project service area, and no governmental agency opposed the project, the project opposition was not of such an "extraordinary nature" as to require an environmental assessment. 

Id. at 705. 

C. Controversy of a technical nature 

Hanly v. Kleindienst, 471 F.2d 823 (2d Cir. 1972), cert. denied, 412 U.S. 908 (1973). 

[T]he term "controversial" apparently refers to cases where a substantial dispute exists as to the size, nature or effect of the major federal action rather than to the existence of opposition to a use, the effect of which is relatively undisputed.... The suggestion that "controversial" must be equated with neighborhood opposition has also been rejected by others. 

Id. at 830. 

Friends of Endangered Species, Inc. v. Jantzen, 760 F.2d 976 (9th Cir. 1985). 

Appellant next contends that an immense "controversy" surrounded the Permit's issuance comparing this case to Foundation for North American Wild Sheep, 681 F.2d at 1182, in which we found that the action involved was precisely the type of "controversial action" that required an Environmental Impact Statement. These two cases are not analogous, however. In Foundation for North American Wild Sheep, the court referred to the "numerous responses from conservationists, biologists, and other knowledgeable individuals, all highly critical of the EA and all disputing the EA's conclusion."... In the present case, quite to the contrary, virtual agreement exists among local, state, and federal government officials, private parties, and local environmentalists on the development of the Mountain and on the content of the EIR/EA.... Only appellant and its two experts are critical of the Biological study on which the development plans and the EIR/EA are based. 

Id. at 986. 

D.   Exemptions from NEPA: statutory, emergency, statutory conflict, functional equivalence 

The CEQ regulations at § 1506.11 state: 

Where emergency circumstances make it necessary to take an action with significant environmental impact without observing the provisions of these regulations, the Federal agency taking the action should consult with the Council about alternative arrangements. Agencies and the Council will limit such arrangements to actions necessary to control the immediate impacts of the emergency. Other actions remain subject to NEPA review. 

Flint Ridge Dev. Co. v. Scenic Rivers Ass'n. of Oklahoma, 426 U.S. 776 (1976). 

Section 102 recognizes, however, that where a clear and unavoidable conflict in statutory authority exists, NEPA must give way.... [T]he question we must resolve is whether, assuming an environmental impact statement would otherwise be required in this case, requiring the Secretary to prepare such a statement would create an irreconcilable and fundamental conflict with the Secretary's duties under the [Interstate Land Sales Full] Disclosure Act.... The Secretary cannot comply with the statutory duty to allow statements of record to go into effect within 30 days of filing, absent inaccurate or incomplete disclosure, and simultaneously prepare impact statements on proposed developments. In these circumstances, we find that NEPA's impact statement requirement is inapplicable. 

Id. at 788-89. 

Andrus v. Sierra Club, 442 U.S. 347 (1978). 

[A]ppropriation requests do not "propose" federal actions at all; they instead fund actions already proposed. Section 102(2)(C) is thus best interpreted as applying to those recommendations or reports that actually propose programmatic actions, rather than to those which merely suggest how such actions may be funded. Any other result would create unnecessary redundancy. For example, if the mere funding of otherwise unaltered agency programs were construed to constitute major federal actions significantly affecting the quality of the human environment, the resulting EIS's would merely recapitulate the EIS's that should have accompanied the initial proposals of the programs. And if an agency program were to be expanded or revised in a manner that constituted major federal action significantly affecting the quality of the human environment, an EIS would have been required to accompany the underlying programmatic decision. An additional EIS at the appropriation stage would add nothing. 

Id. at 362-63. 

Merrell v. Thomas, 608 F.Supp. 644 (D. Or. 1985), aff'd, 807 F.2d 776 (9th Cir. 1986), cert. denied, 108 S.Ct. 145, 98 L.Ed.2d 101 (1987). 

Congress, under FIFRA, established a comprehensive scheme for the registration and regulation of pesticides, the purpose of which is to "protect man and his environment."... FIFRA requires the registration of a pesticide upon a determination ... that it will not cause "unreasonable adverse effects on the environment." 7 U.S.C. §§ 136a(c)(5). EPA, pursuant to the statute, has promulgated exacting scientific testing requirements for the determination of adverse effects.... FIFRA's substantive and procedural provisions for the protection of the environment satisfy the objectives of NEPA, ... Congress simply has not required that EPA superimpose NEPA upon the pesticide registration process.... 

The relief which plaintiff seeks in this action is, in effect, the cancellation or suspension of the registrations of the pesticides named in the complaint. FIFRA provides the exclusive mechanism to obtain this relief. 

Id. at 647. 

Alabamians for a Clean Env't v. Thomas, 26 ERC 2116 (D. Ala. 1987). 

As long as the statutory and regulatory framework under RCRA "provides for orderly consideration of diverse environmental factors and ... [strikes] a workable balance between some of the advantages and disadvantages of full application of NEPA," the "functional equivalent" doctrine applies.... In view of this pervasive system for taking environmental factors into account, it is evident that the RCRA process should be considered the "functional equivalent" of NEPA's EIS requirement. 

Id. at 2122. 

Schalk v. EPA, 28 ERC 1655 (S.D. Ind. 1988), aff'd. sub nom. Schalk v. Reilly, 900 F.2d 1091 (7th Cir. 1990), cert. pet. filed No. 90-354 (Aug. 28, 1990). (Plaintiffs contended that in evaluating PCB contamination and in arriving at a consent decree for cleanup, EPA failed to prepare an EIS.) 

NEPA is not CERCLA, and is in a different chapter of the United States Code. Thus, SARA's citizen's suit provision cannot be used to compel a federal official to perform an act allegedly required by NEPA. Because, as noted above, the only possible basis for jurisdiction of plaintiff's challenge to EPA action taken pursuant to §§ 104 and 106(a) of CERCLA is this citizen's suit provision and because the citizen's suit provision does not encompass NEPA, the Court finds no jurisdictional basis for the plaintiff's allegation under NEPA. Plaintiff's claim that the EPA failed to provide an EIS is therefore dismissed for lack of subject matter jurisdiction. 

Id. at 1657. 

Alabama v. EPA, 911 F.2d 499 (11th Cir. 1990). 

NEPA is the general statute forcing agencies to consider the environmental consequences of their actions and to allow the public a meaningful opportunity to learn about and to comment on the proposed actions. If there were no RCRA, NEPA would seem to apply here. But RCRA is the later and more specific statute directly governing EPA's process for issuing permits to hazardous waste management facilities. As such, RCRA is an exception to NEPA and controls here. 

Id. at 504. 

E.   Is the activity "federal"? 

Almond Hill School v. United States Dept. of Agric., 768 F.2d 1030 (9th Cir. 1985). 

There are no clear standards for defining the point at which federal participation transforms a state or local project into major federal action. The matter is simply one of degree.... "Marginal" federal action will not render otherwise local action federal. "Where federal funding is not present, this court has generally been unwilling to impose the NEPA requirement." ... The employment of federal officials in a state project, however, may be a factor in making the determination of whether the action is sufficiently federal to require an EIS when the officials are significantly involved in the state project. 

Here, no federal funds have been sought by the state or spent on the state's beetle eradication project. The appellants attempt to base their federal characterization of the project on the presence of three federal officials on the state's eight-member Japanese beetle advisory board.... [However, the federal officials] did not possess the authority to implement those aspects of the eradication program challenged here. This is primarily a state project that is neither controlled nor funded by the federal government to any significant degree. 

Id. at 1039. 

Atlanta Coalition on Transp. Crisis, Inc. v. Atlanta Regional Comm'n, 599 F.2d 1333 (5th Cir. 1979). (Plaintiffs claimed that the preparation by regional planning commission of a Regional Development Plan required an associated EIS.) 

[i]t has been consistently held that the possibility of federal funding in the future for a project or a group of projects does not make that project or projects "major federal action" during the planning stage.... Plans for development, whether of local, regional, or national scope, may well constitute a recommendation or report on a proposal for action. But where, as here, state and local agencies are solely responsible for the contents of the plan, the projects proposed, and the improvements recommended, and the adoption of the plan in no way obligates the federal government, the plan cannot be said to be "federal" for the purposes of NEPA. 

Id. at 1347. 

Enos v. Marsh, 769 F.2d 1363 (9th Cir. 1985). 

Whether the shoreside facilities planned by the state are to be included in the EIS turns on whether that action is "federal." This determination requires "careful analysis of all facts and circumstances surrounding the relationship." Enos argues that the state's shoreside facilities and the federal harbor project are so functionally interdependent that the projects constitute a single federal action. In [plaintiff's cited cases] certain segments of highway construction projects were designated as "state" and others as "federal" in an attempt to avoid the requirements of NEPA. Here, the state and federal projects serve complementary, but distinct functions; they are not as interrelated as were the parts of the same highway construction... [The court also looked to the lack of "federal funding and control" over state facilities to conclude that there was no "federal" action with respect to the state's shoreside activities.] 

Id. at 1371-72. 

Municipality of Anchorage v. United States, 980 F.2d 1320 (9th Cir. 1992). 

EPA & COE adopted a Memorandum of Agreement (MOA) on policy and procedures used to determine the type and level of mitigation required for CWA dredge and fill guidelines. The agencies adopted the MOA without APA notice and comment period and without NEPA compliance. The court held that the APA challenge was not ripe for review. Id. at 1322. The court further determined that the MOA is not a major federal action because the agencies adopted the MOA pursuant to CWA § 404(b)(1) and the CWA § 551(c) exempts Corps CWA decisions from NEPA. Id. at 1327. The court found that this section of the CWA exempts all actions of the Administrator pursuant to the CWA (emphasis added), even to alternatives, and held that MOA adoption did not violate NEPA §4332(E). Id. at 1328. 

Heeren v. City of Jamestown, 817 F. Supp. 1374 (W.D. Ky. April 7, 1993) (on motion to reconsider) (original opinion reported at 1992 U.S. Dist. LEXIS 21202) 

The court previously found that HUD had properly delegated its NEPA responsibilities to the city pursuant to 42 U.S.C.§ 5304(g). 

     "This Court observed that Jamestown became a 'responsible Federal official' by force of law when HUD delegated its NEPA obligations. 42 U.S.C. § 5304(g)(3)(D). The Court concluded that Jamestown's violations of NEPA could be considered the transgressions of an 'official of the United States acting in [its] official capacity',. and might therefore expose Jamestown to liability for attorney fees under the [EAJA]. 28 U.S.C. § 2412(b), (d)(2)(C)." 

Id. at 2-3. 

     "A close review of the cases discussing HUD's post-delegation liability has failed to identify a basis upon which HUD could be held responsible for the particular failures perpetrated by Jamestown and resolved by this litigation. Those opinions unanimously hold that 'HUD is not obligated to review [a delegate's] environmental assessment on the merits but rather must accept this finding as long as it is assured that the recipient has complied with NEPA's procedural requirement's and HUD's regulations.'" 

Id. at 4 [citations omitted]. 

     "Procedural omissions which might impose liability on HUD have been described to include a delegate's failure to provide adequate notice of its environmental assessment finding, and a delegate's refusal to prepare an [EIS] despite a finding of significant impact threatened by a project." Id. at 5 n.1 [internal citations omitted]. 

     "A disagreement over the substance of a delegate's [EA] findings, including the delegate's decision not to prepare a more-detailed [EIS], cannot impose liability upon HUD." Id. at 7 [citation omitted]. 

F.  Non-action by the federal government 

Alaska v. Andrus, 591 F.2d 537 (9th Cir. 1979). 

The Secretary's nonexercise of any authorities and duties he may possess in the field of wildlife management was, at most, a nonuse of a power of supervision.... We hold that... no environmental impact statement was necessary before the Secretary could stay his hand and allow the State of Alaska to manage its own wildlife. It is unnecessary for us to decide the exact scope, if any, of the Secretary's power to stop the program. Even if it is a broad power, the decision not to exercise it here does not trigger the NEPA requirement that an environmental impact statement be prepared. 

Id. at 541-42. 

Defenders of Wildlife v. Andrus, 627 F.2d 1238 (D.C. Cir. 1980). 

NEPA only refers to decisions which the agency anticipates will lead to actions.... [I]f the agency decides not to act, and thus not to present a proposal to act, the agency never reaches a point at which it need prepare an impact statement.... Appellees argue that, by not inhibiting an action of a private party or a state or local government, the federal government makes that action its own within the meaning of NEPA. However, in no published opinion of which we have been made aware has a court held that there is "federal action" where an agency has done nothing more than fail to prevent the other party's action from occurring.... To borrow from the language of the criminal law of conspiracy, we may say that federal "approval" of another party's action does not make that action federal unless the federal government undertakes some "overt act" in furtherance of the other party's project. Thus, when the Supreme Court discussed two circuit court decisions which held that private actions permitted by the federal government might necessitate the preparation of an impact statement, the Court's examples of federal "permission" were such concrete acts as decisions "to issue a lease, approve a mining plan, issue a right-of-way permit, or take other action to allow private activity." 

Id. at 1243-44. 

G. Application of NEPA to legislative proposals 

League of Women Voters of Tulsa, Inc. v. United States Corps of Eng'rs, 730 F.2d 579 (10th Cir. 1984). 

All decisions and actions as to the project and the subject of the contract had taken place long before NEPA was enacted. There were no significant changes after NEPA, and what changes that may have been brought about were by direct Congressional action.... NEPA does not apply to Congressional directives. 

Id. at 583, 585. 

Wingfield v. OMB, 7 ELR 20362, 9 ERC 1961 (D.D.C. 1977). 

Upon examination of [NEPA], it appears to the court perfectly clear that Congress desired to have recommendations or reports on proposals supported by environmental impact statements at the time the initial legislative proposals were made. It is less clear that Congress intended that every subsequent recommendation or report on pending legislation was to be treated as a proposal and hence subject to an additional environmental impact statement.... Congress has within its own investigatory and other resources ample means to obtain from the Executive whatever information it desires relating to environmental impact prior to taking action. It is clear, of course, that Congress did not intend to stultify itself by this legislation if at any point it was satisfied it had enough information to proceed, in a given situation.... For the court to interject itself into the complexities of the ongoing legislative process at the behest of a private party would require the clearest kind of directive from Congress, which is not present here. 

7 ELR at 20362. 

Realty Income Trust v. Eckerd, 564 F.2d 447 (D.C. Cir. 1977). 

[The Public Buildings Act of 1959, as amended] directs GSA to submit to the Public Works Committees of the Senate and of the House of Representatives a prospectus describing the proposed facility. If both Committees approve the project, GSA is then enabled to proceed with the lease or construction without having to go back to Congress for further authorization or appropriation.... For NEPA purposes,... [the Committees'] role in the statutory scheme of the Building Act fully implicates NEPA's concerns and goals.... It is at a critical juncture like this, when the Committees are weighing the final Congressional judgments about whether to proceed with these projects at all, that the "environmental source material," provided by an EIS, would appear to be particularly needed in the making of relevant decisions.... In short, when it comes to the critical dispositive review of projects by these Committees under the Public Buildings Act, NEPA calls for the filing of an EIS as much as when an agency submits proposed legislation for action by the entire Congress. 

Id. at 449, 453, 454. 

Chamber of Commerce of United States v. Dept. of Interior, 439 F.Supp. 762 (D.D.C. 1977). 

Thus, the issue at this point devolves on the nature of the injury in fact required under NEPA: May the injury derive solely from the submission of legislative proposals without an adequate EIS, and the concomitant denial of participation in the process of compiling an EIS, or must it comprise a more immediate, less speculative threat to the interests of the plaintiff?... The injury in fact which plaintiff asserts, in the last analysis, is that its members would be adversely affected in their access to the forest, agricultural and mineral (including oil and gas) resources of Alaska if the Congress should enact the Andrus proposals into law. Assuming for the moment that Interior's failure to prepare an updated or supplemental EIS deprives interested parties of the opportunity to participate in the decision-making process and of a perspective on the factors which entered into the Secretary's decision, such deprivation by itself does not confer standing to sue on parties so deprived. This is because the Andrus proposals are in the lap of Congress. Their effect on the contents of any subsequent legislation and the date of the ultimate enactment of such legislation are speculative to say the least.... [Also] Congress itself, the author of NEPA, is free to direct the Department to correct any NEPA violation on pain of refusing to consider the Andrus proposals until NEPA's requirements are met. 

Id. at 766, 768. 

Andrus v. Sierra Club, 442 U.S. 347 (1979). 

[CEQ] regulations provide specifically that "legislation includes a bill or legislative proposal to Congress... but does not include requests for appropriations."... Since appropriations therefore "have the limited and specific purpose of providing funds for authorized programs,"... and since the "action-forcing" provisions of NEPA are directed precisely at the processes of "planning and... decisionmaking," 42 U.S.C. §4332(2)(A), which are associated with underlying legislation, we conclude that the distinction made by CEQ's regulations is correct and that "proposals for legislation" do not include appropriation requests. 

Id. at 357, 361. 

Trustees for Alaska v. Hodel, 806 F.2d 1378 (9th Cir. 1986). 

The CEQ regulations make clear that the main reason for following a modified procedure for legislative statements is a concern that the LEIS be submitted to Congress before Congress acts. In its summary of major innovations in the regulations, the CEQ states that the regulations provide accelerated procedures for legislative proposals "to fit better with Congressional schedules."... CEQ states that the timing of votes and hearings for legislative proposals is not within the agency's control.... This time concern does not exist when a "study process" includes a set time frame that permits the agency to anticipate and plan for congressional schedules.... [W]e hold that the Department failed to comply with 1506.8(b)(2)(ii),[CEQ regulations], by deciding to submit the [report] without an opportunity for public comment. 

Id. at 1383-84. 

Public Citizen v. Office of U.S. Trade Rep., No. 92-2102, 1993 U.S. Dist. LEXIS 8682 (D.D.C. June 30, 1993), reversed U.S. Court of Appeals for the District of Columbia Circuit (Sept. 24, 1993). 

Plaintiffs challenged the Defendant's failure to prepare an [EIS] on the North American Free Trade Agreement (NAFTA) and requested that the Court order the Defendant to produce an EIS on the NAFTA before the President submits it to Congress. 

Trade negotiations between the United States, Canada, and Mexico resulted in NAFTA, "a comprehensive document affecting every aspect of trade among the three countries[,]" and was signed by trade representatives in October 1992. Under the Trade Acts, OTR serves as the President's chief negotiator on trade matters. NAFTA, if submitted by the President to Congress, would be subject to the "fast track" approval process, in which the time limit for both Houses of Congress to debate and conclude on the resolution, as submitted (Congress cannot change the legislation), is restricted. The President has no legal obligation to submit NAFTA to Congress. 

The district court found that NAFTA constituted "final agency action" as required under NEPA and the APA before judicial review can occur. The court made this conclusion by finding that the trade representative finalized and signed NAFTA, that this same document will be the one sent to Congress, and that Congress cannot alter the legislation under the fast track process. The court rejected defendant's arguments against jurisdiction. First, the court determined that NAFTA resulted from the substantial negotiation and drafting of the OTR and not from the President's efforts. The court found that NAFTA, as a legislative proposal significantly designed by OTR, constituted a final agency action under NEPA and its regulations. Second, "the mere fact that the President submits the NAFTA to Congress does not bar review under the APA in this case." The court distinguished Massachusetts v. Franklin, in which the Supreme Court found no APA jurisdiction to challenge the Secretary of Commerce's actions in determining census figures because the President submits them to Congress. The district court noted that, unlike the "tentative recommendation" and possible reformation of the census figures by the President in Franklin, "NAFTA is a complete and, most importantly, a final product that will not be changed before submission to Congress. The NAFTA that was negotiated and signed by the Trade Representative is the same document that shall be submitted to Congress and which is the subject of this suit." (emphasis in original). Third, the court found no bar to jurisdiction because of the President's non-obligation to submit NAFTA to Congress. "The case law is clear that an EIS must be prepared once such a proposal is completed and that its submission to Congress is not required." (citing Trustees for Alaska v. Hodel, 806 F.2d 1378 (9th Cir. 1986) (emphasis in original). The court also rejected defendant's separation of powers argument because NAFTA, in its signed and finalized form, is now a domestic issue. 

The district court thus concluded that NAFTA required an EIS before being submitted to Congress and that the narrow exception to NEPA compliance ("a clear and fundamental conflict of statutory authority") did not apply. 

The court of appeals reversed the trial court and held that the submission of NAFTA to Congress is an action by the President that is not subject to judicial 

review under the Administrative Procedures Act (APA). Judge Mikva's opinion was joined by Circuit Judges Wald and Randolph. Judge Randolph also wrote a concurring opinion in which he agreed with the majority's reasoning, but further questioned whether courts could ever require an EIS for a legislative proposal like NAFTA. 

H.   The time to prepare the EIS 

Del Norte County v. United States, 732 F.2d 1462 (9th Cir. 1984), cert. denied, 469 U.S. 1189 (1985). 

First, the agency followed all timing requirements for preparation of the EIS itself. In fact, the comment period on the draft EIS lasted substantially longer than the minimum ... required.... Second, the notice in the Federal Register, which signified filing with EPA, availability to the public, and circulation to commenting agencies of the EIS, did so accurately. 

The irregularity in filing the notice before circulation therefore had no effect whatsoever on the plaintiffs' opportunity to review the EIS after publication of the notice; nor did it affect the opportunity of the interested agencies and members of the public to review the statement for 30 days following publication.... 

The question in this case then becomes whether the violation of the regulations, by publishing notice in the Federal Register on the day circulation of the EIS was complete rather than during the following week, is "trivial." The purpose of 40 C.F.R. §§ 1506.9 and 1506.10 is to ensure that all pertinent information is available on proposed action for a period of 30 days before final action is taken, and that interested parties have notice of that availability. This 30-day period is not for the purpose of additional public comment and review, but, in the words of one commentator, is "to allow a sufficient review period for the final statement and comments and views of commenting agencies `to accompany the proposal through the existing agency review process.'"... The provision for publication the week following distribution and filing of the EIS is no more than a precautionary measure to ensure the desired result. 

Id. at 1466. 

Kleppe v. Sierra Club, 427 U.S. 390 (1976). 

The statute clearly states when an impact statement is required.... [U]nder the first sentence of §102(2)(C) the moment at which an agency must have a final statement ready "is the time at which it makes a recommendation or report on a proposal for federal action."... The procedural duty imposed upon agencies by this section is quite precise, and the role of the courts in enforcing that duty is similarly precise. A court has no authority to depart from the statutory language and, by a balancing of court-devised factors, determine a point during the germination process of a potential proposal at which an impact statement should be prepared.... The contemplation of a project and the accompanying study thereof do not necessarily result in a proposal for major federal action. 

Id. at 405-06. 

Aberdeen & Rockfish R.R. v. Students Challenging Regulatory Agency Procedures (S.C.R.A.P.), 422 U.S. 289 (1975). (SCRAP II) 

NEPA provides that "such statement ... shall accompany the proposal through the existing agency review processes." The "statement" referred to is the one required to be included "in every recommendation or report on proposals for ... major Federal actions significantly affecting the quality of the human environment" and is apparently the final impact statement, for no other kind of statement is mentioned in the statute. Under this sentence of the statute, the time at which the agency must prepare the final "statement" is the time at which it makes a recommendation or report on a proposal for federal action. Where an agency initiates federal action by publishing a proposal and then holding hearings on the proposal, the statute would appear to require an impact statement to be included in the proposal and to be considered at the hearing. 

Id. at 320. 

Thomas v. Peterson, 753 F.2d 754 (9th Cir. 1985). 

[C]onsideration of cumulative impacts after the road has already been approved is insufficient to fulfill the mandate of NEPA. A central purpose of an EIS is to force the consideration of environmental impacts in the decisionmaking process.... That purpose requires that the NEPA process be integrated with agency planning "at the earliest possible time." ... 

The location, the timing, or other aspects of the timber sales, or even the decision to sell any timber at all affects the location, routing, construction techniques, and other aspects of the road, or even the need for its construction. But the consideration of cumulative impacts will serve little purpose if the road has already been built. Building the road swings the balance decidedly in favor of timber sales even if such sales would have been disfavored had road and sales been considered together before the road was built.... The Forest Service argues that the sales are too uncertain and too far in the future for their impacts to be analyzed along with that of the road. This comes close to saying that building the road now is itself irrational. We decline to accept that conclusion. Rather, we believe that if the sales are sufficiently certain to justify construction of the road, then they are sufficiently certain for their environmental impacts to be analyzed along with the road. 

Id. at 760. 

Park County Resource Council, Inc. v. United States Dept. of Agric., 817 F.2d 609 (10th Cir. 1987). (Challenge to issuance of oil and gas lease without prior preparation of an EIS) 

A rational basis test is applicable in determining whether the time is ripe for an EIS that eventually will clearly be required. "Certainly the project must be of sufficient definiteness before an evaluation of its environmental impact can be made and alternatives proposed."... To require a cumulative EIS at the leasing stage in this particular case would be tantamount to "demanding that the Department specify the probable route of a highway that may never be built from points as yet unknown to other points as yet unknown over terrain as yet uncharted in conformity with state plans as yet undrafted. A more speculative exercise can hardly be imagined." 

Id. at 624. 

Conner v. Burford, 836 F.2d 1521 (9th Cir. 1988). 

[T]he courts have attempted to define a "point of commitment" at which the filing of an environmental impact statement is required.... Our circuit has held that an EIS must be prepared before any irreversible and irretrievable commitment of resources.... NSO leases are those leases that absolutely forbid the lessee from occupying or using the surface of the leased land unless a modification of the NSO stipulation is specifically approved by the BLM.... [W]e hold that sale of an NSO lease cannot be considered the go/no go point of commitment at which an EIS is required. What the lessee really acquires with an NSO lease is a right of first refusal, a priority right. This does not constitute an irretrievable commitment of resources.... [S]ale of a non-NSO oil or gas lease constitutes the "point of commitment;" after the lease is sold the government no longer has the ability to prohibit potentially significant inroads on the environment. 

Id. at 1527, 1529, 1531. 

I. Who must prepare the EIS? 

CEQ NEPA Regulations, 40 CFR 1501.5, 1501.6, 1502.17, 1506.2, 1506.5 

LaFlamme v. FERC, 945 F.2d 1124 (9th Cir. 1991) 

LaFlamme petitioned for review of a Federal Energy Regulatory Commission (FERC) decision that reinstated a license for construction of a hydroelectric power plan in El Dorado National Forest. FERC's initial licensing order was vacated because the Commission had not prepared an EA or an EIS before issuing the license. The Forest Service was not involved in the initial license proceeding or in the first round of NEPA litigation. The Forest Service was named as a respondent in the second round because of its comments on FERC's EA. The Forest Service disappointed project opponents by retracting some highly critical comments on FERC's EA in exchange for the licensee's dismissal of a challenge to a special use permit that the Forest Service had issued for the project. 

LaFlamme argued that the Forest Service was obligated to prepare its own EA and that both EAs should have concluded that an EIS was required. The Ninth Circuit upheld both FERC's FONSI and the Forest Service's right, as a cooperating agency, to limit its role in the NEPA process. "[W]hen a lead agency prepares environmental statements, there is no need for other cooperating agencies involved in the action or project to duplicate that work." 

J.  Adequacy of the EIS; alternatives 

Weinberger v. Catholic Action of Hawaii/Peace Educ. Project, 454 U.S. 139 (1981). 

The decision-making and public disclosure goals of § 102(2)(C), though certainly compatible, are not necessarily coextensive. Thus, § 102(2)(C) contemplates that in a given situation a federal agency might have to include environmental considerations in its decision-making process, yet withhold public disclosure of any NEPA documents, in whole or in part, under the authority of an FOIA exemption.... 

Since the public disclosure requirements of NEPA are governed by FOIA, it is clear that Congress intended that the public's interest in ensuring that federal agencies comply with NEPA must give way to the Government's need to preserve military secrets. In the instant case, an EIS concerning a proposal to store nuclear weapons at West Loch need not be disclosed.... 

If the Navy proposes to store nuclear weapons at West Loch, the Department of Defense regulations can fairly be read to require that an EIS be prepared solely for internal purposes, even though such a document cannot be disclosed to the public. The Navy must consider environmental consequences in its decision-making process, even if it is unable to meet NEPA's public disclosure goals by virtue of FOIA Exemption 1. 

Id. at 145-46. 

Vermont Yankee Nuclear Power Corp. v. NRDC, 435 U.S. 519 (1978). 

NEPA, of course, has altered slightly the statutory balance, requiring "a detailed statement by the responsible official on ... alternatives to the proposed action." 42 U.S.C. § 4332(C). But, as should be obvious even upon a moment's reflection, the term "alternatives" is not self-defining. To make an impact statement something more than an exercise in frivolous boilerplate the concept of alternatives must be bounded by some notion of feasibility.... Common sense also teaches us that the "detailed statement of alter-natives" cannot be found wanting simply because the agency failed to include every alternative device and thought conceivable by the mind of man. Time and resources are simply too limited to hold that an impact statement fails because the agency failed to ferret out every possible alternative, regardless of how uncommon or unknown that alternative may have been at the time the project was approved.... [T]he concept of "alternatives" is an evolving one, requiring the agency to explore more or fewer alternatives as they become better known and understood. 

Id. at 551-53. 

Kleppe v. Sierra Club, 427 U.S. 390 (1976). 

[W]ith both an individual coal-related action and the new national coal-leasing program, an agency deals with specific action of known dimensions. With appropriate allowances for the inexactness of all predictive ventures, the agency can analyze the environmental consequences and describe alternatives as envisioned by § 102(2)(C). Of course, since the kind of impact statement required depends upon the kind of "`federal action' being taken," ... the statement on a proposed mining plan or a lease application may bear little resemblance to the statement on the national coal-leasing program. Nevertheless, in each case the bounds of the analysis are defined, which is not the case with coal development in general in the region identified by respondents. 

Id. at 402, n.14. 

Alaska v. Andrus, 580 F.2d 465 (D.C. Cir.), vacated in part as moot, 439 U.S. 922 (1978). 

The "detailed statement" of "alternatives to the proposed action" called for by § 102(2)(C) of NEPA, 42 U.S.C. § 4332(2)(C), has been aptly characterized as "the linchpin of the entire impact statement."... The statement's analysis "should be sufficiently detailed to reveal the agency's comparative evaluation of the environmental benefits, costs and risks of the proposed action and each reasonable alternative."... The discussion of the "alternative of delay" in the ... EIS is brief- consisting of three pages out of 1700 in the final EIS.... [NEPA's alternatives requirement] is subject to a "rule of reason" and that rule of reason necessarily governs both which alternatives the agency must discuss, and the extent to which it must discuss them. Here the EIS does not even avert to the costs of delay in terms of lost oil production opportunities, and makes no attempt to quantify the benefits to be expected from delay.... 

The question is, was it reasonable to proceed without quantitative estimates? Appellants do not indicate how the Secretary could have made a quantitative estimate of benefits to be expected from delay.... There still remains the question whether and to what extent NEPA requires, in these circumstances, something in the nature of a quantitative cost-benefit analysis. Often such analyses are misleading, since the difficulty of assigning quantitative values to environmental considerations tends to minimize their significance. In the last analysis the decision-maker is left with a comparison of non-commensurable entities- damage to the environment versus added energy resources. We recognize that it is a central purpose of NEPA to compel an agency to make such comparisons. Yet the agency retains, under NEPA, reasonable discretion to decide when it has sufficient information to choose intelligently between alternative courses of action that affect the environment. [The court found that the delay suggested by CEQ had essentially transpired by this time and that it was unnecessary to decide whether rejection of the alternative delay was reasonable.] 

Id. at 474-476. 

Simmons v. U.S. Army Corps of Engineers, 120 F.3d 664 (7th Cir. 1997. 

"The first thing an agency must define is the project's purpose…. The broader the purpose, the wider the range of alternatives and vice versa." The "purpose of a project is a slippery concept, susceptible to no hard-and-fast definition. One obvious way for an agency to slip past the strictures of NEPA is to contrive a purpose so slender as define competing "reasonable alternatives" out of consideration (and even out of existence). The federal courts cannot condone an agency's frustration of Congressional will. If the agency constricts the definition of the project's purpose and thereby excludes what truly are reasonable alternatives, the EIS cannot fulfill its role." 

Id. at 667. 

NRDC v. Hodel, 865 F.2d 288 (D.C. Cir. 1988). 

We reject the Secretary's contention that he need not consider partial conservation alternatives at all because the nation's energy demands are likely to increase even with gains in energy conservation and development of alternative energy sources. This argument proves too much because it would relieve the Secretary of his duty under NEPA to consider alternatives altogether.... Moreover, the Secretary's argument overlooks the reasons for NEPA's requirement that agencies consider alternatives. The purpose is not merely to force the agency to reconsider its proposed action, but, more broadly, to inform Congress, other agencies, and the general public about the environmental consequences of a certain action in order to spur all interested parties to rethink the wisdom of the action.... 

Given this informational purpose of NEPA, then, the Secretary must consider alternatives even if they do not reduce the need for OCS leasing. The continuing need for development of the OCS, however, reduces the scope of the required consideration.... In these circumstances, NEPA's informational function is served by a less searching treatment of alternatives than is otherwise required. 

Id. at 1734-35. 

Tongass Conservation Soc'y v. Cheney, 924 F.2d 1137 (D.C. Cir.), reh'g denied, 940 F.2d 406 (1991) 

The court of appeals upheld the EIS prepared for the Southeast Alaska Acoustic Measurement Facility, a planned submarine testing range in Behm Canal, Alaska. Tongass Conservation Society alleged that the EIS was deficient in its consideration of alternative sites and socioeconomic impacts. The court of appeals held that the Navy's detailed consideration of only the Behm Canal location was reasonable because it was the only site capable of measuring the Trident class of submarines. Because Behm Canal was the only feasible alternative, the Navy was not required to conduct environmental studies of other sites which were considered and rejected for non-environmental reasons. The opinion underscores that the Navy only had to include in the EIS a non-technical, brief discussion of the reasons for considering only Behm Canal. The court also held that the NEPA regulation mandating explicit reference to technical sources did not mandate "pinpoint citations" to those sources. With respect to socioeconomic impacts, the court stated that the Society incorrectly charged that only one paragraph of the EIS evaluated the facility's impact on the local sport fishing and tourist industry. The court rejected the argument that the Navy was obliged to undertake a survey to fulfill its responsibility to acquire relevant information concerning socioeconomic impacts. 

Roanoke River Basin Ass'n v. Hudson, 940 F.2d 58 (4th Cir. 1991), cert. denied, 112 S.Ct. 1164 (1992) 

The central issue focused on whether the Army Corps of Engineers was required by NEPA to prepare an environmental impact statement before issuing a permit to the City of Virginia Beach to construct a water supply pipeline from Lake Gaston. Appellants based their challenge on the possible impact that the pipeline might have on the striped bass population of the Roanoke River. The Corps asserted that the mitigation condition included in the project would eliminate all possible effects of the pipeline. Appellants and amicus cited a number of reasons why the mitigation condition was insufficient The court found that the Corps had considered those claims and agreed with the Corps' finding that they were unsupported by any evidence. The court held that "[i]f a mitigation condition eliminates all significant environmental effects, no EIS is required." Citing C.A.R.E. Now, Inc. v. F.A.A., 844 F.2d 1569, 1573 (11th Cir. 1988). 

The court dismissed as spurious appellants' complaint that the mitigation condition had not been made available for public comment, stating that the mitigation condition required what was simply assumed in the draft EA and that the Corps' decision to make it mandatory protected appellants' interests more completely than the proposal available for comment. 

Appellants argued that the fact that those arguing in favor of an EIS included two federal agencies was proof that the effect was "controversial," so that the Corps abused its discretion in refusing to commission an EIS. The court held that "the existence of a disagreement as to whether an EIS should be commissioned is not 

by itself grounds for a court to require an EIS." Citing Rucker v. Willis, 484 F.2d 158, 162 (4th Cir. 1973). The court here went on to say, "[t]he Corps should consider the comments of other agencies, but it need not defer to them when it disagrees. The Corps addressed the specific comments of the other agencies and explained why it found them unpersuasive. No more is required." 

The court found plaintiffs' claim that the Corps did not adequately consider the effect of the pipeline on downstream water quality to be without merit. The administrative record reflected that the Corps had considered this effect and found it to be insignificant. The court held that "[a]lthough there may be some impact, if it is not significant, then an EIS is not required." Quoting 42 U.S.C. § 4332(2)(C). 

Plaintiffs also claimed that the Corps failed to consider adequately the cumulative impact of the project, that they failed to explain their modeling assumptions and failed to consider the public interest impact of the pipeline in North Carolina. In each case the court found that the record reflected that the Corps had properly discharged its duty and that its actions were not arbitrary and capricious. The court held that "[t]he Army Corps of Engineers properly considered all factors that it was required to consider before issuing a permit. Its decision to issue a permit for the project shall not be disturbed." 

Sierra Club v. Marsh, 976 F.2d 763 (1st Cir. 1992) 

This is one of several actions challenging federal support of a port project being built by the State of Maine at Searsport. The First Circuit upheld the adequacy of the Federal Highway Administration's (FHWA) EIS on the port project. 

The court first rejected Sierra Club's argument that FHWA was required to explain in the EIS its reasons for limiting the discussion of secondary impacts to the possible impacts of four "light-dry" industries. The court ruled that nothing in NEPA requires an EIS to explain how the agency determined the scope of the EIS. 

The court also upheld the district court's conclusion that it was not arbitrary or capricious for FHWA to find that the four light industries were the only foreseeable secondary impacts of the projects. The court analyzed the issue as whether a particular secondary impact was "sufficiently likely to occur that a person of ordinary prudence would take it into account in reaching a decision." It stressed that the duty to discuss particular impacts among all the types of potential impacts is not an "absolute" or "strict" duty, but "one measured by an objective standard," determined "from the perspective of the person of ordinary prudence in the position of the decisionmaker at the time the decision is made about what to include the EIS." Under this standard, it was not arbitrary for FHWA to forecast that the four light industries which port officials were actively seeking to attract were the foreseeable secondary effects of the port project. The court found that the possibility that "heavy" industry would be induced by the port was too speculative to require discussion in the EIS. 

Idaho Conservation League v. Mumma, No. 90-35796, 1992 U.S. App. LEXIS 9031 (9th Cir. May 6, 1992) (amended) (original opinion reported at 1992 U.S. App. LEXIS 2534). 

Environmental plaintiffs challenged the Forest Service's decision to recommend against wilderness designation 43 of 47 roadless areas claiming, inter alia, that the decision violated NEPA.] 

We come, therefore, to the heart of the dispute--the meaning of word 'alternative.' It is beyond dispute that the EIS included proposals containing percentages of roadless areas for wilderness designation similar to the percentages advocated by plaintiffs. Nevertheless, those alternatives were rejected because of one variable--timber production--was found to be inadequate. Id. at 40. 

In the absence of evidence to the contrary, we accept the FS's explanation that its computer program was designed to reject alternatives which would involve unacceptable environmental damage to already developed areas. * * * Id. at 41-42. 

* * * In planning the EIS, we think that the FS was entitled to identify some parameters and criteria--related to Plan standards--for generating alternatives to which it would devote serious consideration. Without such criteria, an agency could generate countless alternatives. * * * Id. at 42. 

Accordingly, we hold that appellees have considered and rejected an alternative based on intensified timber production from already developed areas. That alternative was rejected because it would have caused unacceptable damage to already developed areas. ICL may disagree with the FS's substantive evaluation of what ICL refers to as the "win-win" alternative, but that is beside the point. The FS has met its procedural obligations under NEPA. Id. at 43. 

Appellants also fault the EIS for failing to reveal the value of the timber to be harvested from the roadless areas. They claim that in so doing, the agency has skewed the analysis, for a proper study would have revealed that such harvesting was economically inefficient and fortified the argument in favor of intensified development in already roaded areas. 

However appealing, their position finds support neither in precedent nor in statutory language. Of course, without a more detailed accounting of the economic value of timber harvesting on roadless areas, the cogency of the Service's Plan cannot fully be assessed since one needs to balance environmental and non-environmental benefits. But NEPA does not requires a particularized assessment of non-environmental impact. This is particularly true at such an early stage, where the EIS is merely 'programmatic.' Id. at 43-44 [citations omitted]. 

City of Alexandria v. Rodney Slater, 198 F.3d 862 (D.C. Cir. 1999). 

In this suit, among other things, plaintiffs challenged the decision of the Federal Highway Administration to replace the aging Woodrow Wilson Bridge over the Potomac River with a new and larger bridge of 12 lanes. They alleged a violation of NEPA because the FHWA rejected for consideration as an alternative in the EIS of plaintiffs' proposal for a 10 lane bridge. The D.C. Circuit reversed the trial court and upheld the FHWA noting: 

The Administration responds that the ten-lane alternative favored by appellees was excluded after studies determined that it did not meet the traffic capacity needs of the project.***. We have resolved this difficulty by evaluating an agency's choice of 'reasonable alternatives' in light of the objectives of the federal action ****. We engage in both of these inquiries-whether an agency's objectives are reasonable, and whether a particular alternative is reasonable in light of these objectives-with considerable deference to the agency's expertise and policy-making role. 

198 F.3d at 866-867

Donald Young v. General Services Administration, 99 F.Supp.2d 59 (D.D.C. 2000), affd. (D.C. Cir. 2000). 

In this ruling the district court gives much attention to the meshing of NEPA's requirements with the requirements of federal procurement laws. Under the facts, an unsuccessful bidder for a federal building project for the United States Patent and Trademark Office (PTO) challenged the government's compliance with NEPA. The court noted: 

In this case, this Court has the benefit not only of the government's SFO [Solicitation for Offers], which 'represents a detailed description of PTO's minimum needs for its consolidated headquarters that, for the purposes of NEPA reflects the underlying purpose and need of the project,' ****. Given the inability of the [plaintiffs'] Alternative Scenario to satisfy the minimum needs, the Court finds that the government's decision was not 'arbitrary and capricious.' 

99 F.Supp.3d at 70-71. 

K.    Programmatic EIS; scope of the EIS; divisibility of project or program 

Kleppe v. Sierra Club, 427 U.S. 390 (1976). 

Respondents' basic argument is that one comprehensive statement on the Northern Great Plains is required because all coal-related activity in that region is "programmatically," "geographically," and "environmentally" related. Both the alleged "programmatic" relationship and the alleged "geographic" relationship resolve, ultimately, into an argument that the region is proper for a comprehensive impact statement because the petitioners themselves have approached environmental study in this area on a regional basis. Respondents point primarily to the [Northern Great Plains Regional Plan], which they claim- and petitioners deny- focused on the region described in the complaint.... As for the alleged "environmental" relationship, respondents contend that the coal-related projects "will produce a wide variety of cumulative environmental impacts."... Cumulative environmental impacts are, indeed, what require a comprehensive impact statement. But determination of the extent and effect of these factors, and particularly identification of the geographic area within which they may occur, is a task assigned to the special competency of the appropriate agencies.... Even if environmental interrelationships could be shown conclusively to extend across basins and drainage areas, practical considerations might well necessitate restricting the scope of comprehensive statements. [in footnote at this point: Nor is it necessary that petitioners always complete a comprehensive impact statement on all proposed actions in an appropriate region before approving any of the projects.... Approval of one lease or mining plan does not commit the Secretary to approval of any others; nor, apparently, do single approvals by the other petitioners commit them to subsequent approvals. Thus, an agency could approve one pending project that is fully covered by an impact statement, then take into consideration the environmental effects of that existing project when preparing the comprehensive statement on the cumulative impact of the remaining proposals.] 

Id. at 412-415. 

Baltimore Gas & Elec. Co. v. NRDC, 462 U.S. 87 (1983). 

NEPA does not require agencies to adopt any particular internal decisionmaking structure. Here, the agency has chosen to evaluate generically the environmental impact of the fuel cycle and inform individual licensing boards, though the Table S-3 rule, of its evaluation. The generic method chosen by the agency is clearly an appropriate method of conducting the "hard look" required by NEPA.... The environmental effects of much of the fuel cycle are not plant specific, for any plant, regardless of its particular attributes, will create additional wastes that must be stored in a common long-term repository. Administrative efficiency and consistency of decision are both furthered by a generic determination of these effects without needless repetition of the litigation in individual proceedings, which are subject to review by the Commission in any event. 

Id. at 100, 101. 

Thomas v. Peterson, 753 F.2d 754 (9th Cir. 1985). 

The CEQ regulations require "connected actions" to be considered together in a single EIS. See 40 C.F.R. § 1508.25(a)(1). "Connected actions" are defined, in a somewhat redundant fashion, as actions that: "(i) automatically trigger other actions which may require environmental impact statements. (ii) cannot or will not proceed unless other actions are taken previously or simultaneously. (iii) are interdependent parts of a larger action and depend on the larger action for their justification." The construction of the road and the sale of the timber in the Jersey Jack area meet the second and third, as well as perhaps the first of these criteria. It is clear that the timber sales cannot proceed without the road, and the road would not be built but for the contemplated timber sales.... [T]he road construction and the contemplated timber sales are inextricably intertwined, and [are] "connected actions" within the meaning of the CEQ regulations. 

Id. at 758-59. 

Foundation on Economic Trends v. Lyng, 817 F.2d 882 (D.C. Cir. 1987). 

[A]ppellants... maintain that [the] animal productivity research program as a whole requires a programmatic EIS. USDA argues, however, that its animal productivity research consists of projects too diverse and discrete to constitute either a "major Federal action" or activities sufficiently "systematic and connected" to require a programmatic EIS. We agree. 

Not only are the research projects diverse, they are discrete and independent in nature. They are separately operated. Approval of one project does not insure approval of technologically similar projects. Success in one project area does not invariably affect the variety or direction of USDA research, inasmuch as USDA's research program is largely reactive, designed... to respond to the needs of USDA, other regulatory agencies, user groups, and consumers.... [M]ere commonality of [policy] objective is insufficient under the [CEQ] guidelines to constitute a "major federal action."... The defect in appellant's challenge thus lies in its generality.... [A]ppellants do not object to particular research projects, but instead aim their fire at the lack of diversity in USDA's research goals. EIS responsibilities, however, are triggered only by proposals for action. 

Id. at 884-886. 

L.   Assessment of socio-economic impacts in EISs. 

The CEQ regulations at § 1508.14 define "human environment" as follows: 

"Human Environment" shall be interpreted comprehensively to include the natural and physical environment and the relationship of people with that environment. (See the definition of "effects" (§ 1508.8).) This means that economic or social effects are not intended by themselves to require preparation of an environmental impact statement. When an environmental impact statement is prepared and economic or social and natural or physical environmental effects are interrelated, then the environmental impact statement will discuss all of these effects on the human environment. 

Metropolitan Edison Co. v. People Against Nuclear Energy, 460 U.S. 766 (1983). 

To determine whether [NEPA] § 102 requires consideration of a particular effect, we must look at the relationship between that effect and the change in the physical environment caused by the major federal action at issue.... 

For example, residents of the Harrisburg area have relatives in other parts of the country. Renewed operation of TMI-1 may well cause psychological health problems for these people. They may suffer "anxiety, tension and fear, a sense of helplessness," and accompanying physical disorders,... because of the risk that their relatives may be harmed in a nuclear accident. However, this harm is simply too remote from the physical environment to justify requiring the NRC to evaluate the psychological health damage to these people that may be caused by renewed operation of TMI-1. 

Our understanding of the congressional concerns that led to the enactment of NEPA suggests that the terms "environmental effect" and "environmental impact" in § 102 be read to include a requirement of a reasonably close causal relationship between a change in the physical environment and the effect at issue. PANE argues that the psychological health damage it alleges "will flow directly from the risk of [a nuclear] accident."... But a risk of an accident is not an effect on the physical environment. A risk is, by definition, unrealized in the physical world. In a causal chain from renewed operation of TMI-1 to psychological health damage, the element of risk and its perception by PANE's members are necessary middle links. We believe that the element of risk lengthens the causal chain beyond the reach of NEPA.... Neither the language nor the history of NEPA suggests that it was intended to give citizens a general opportunity to air their policy objections to proposed federal actions. The political process, and not NEPA, provides the appropriate forum in which to air policy disagreements. 

We do not mean to denigrate the fears of PANE's members, or to suggest that the psychological health damage they fear could not, in fact, occur. Nonetheless, it is difficult for us to see the differences between someone who dislikes a government decision so much that he suffers anxiety and stress, someone who fears the effects of that decision so much that he suffers similar anxiety and stress, and someone who suffers anxiety and stress that "flow directly,"... from the risks associated with the same decision. It would be extraordinarily difficult for agencies to differentiate between "genuine" claims that are grounded solely in disagreement with a democratically adopted policy. Until Congress provides a more explicit statutory instruction than NEPA now contains, we do not think agencies are obligated to undertake the inquiry.... If a harm does not have a sufficiently close connection to the physical environment, NEPA does not apply. 

Id. at 773-78. 

Olmsted Citizens for a Better Community v. United States, 793 F.2d 201 (8th Cir. 1986). 

Olmsted Citizens alleges that the effects of converting part of the mental hospital campus into a federal prisons hospital will include the introduction of weapons and drugs into the area, an increase in crime, and a decrease or halt in neighborhood development. These impacts, however, follow not from any physical changes connected with the conversion but from the social changes reflected in the nature of the use of the facility and in the types of people that will be present.... [T]his court has held that a project's potential for contribution to criminal activity and alteration of the character of a neighborhood would not require an environmental impact statement.... While there is no "bright-line" between the "physical" and the "socioeconomic" in the urban context, an impact statement generally should be necessary only when the federal action poses a threat to the physical resources of the area because of anticipated traffic, population-concentration or water-supply problems or involves the irreversible alteration of a rare site.... [W]e are not convinced that Olmsted Citizens has identified any significant impacts on the physical environment in this case. The physical changes without dispute are the additions of harsh lighting, a double perimeter security fence with barbed wire, and a one-lane perimeter security road to be traversed by an armed mobile patrol. The main impact alleged from these changes, however, is apparently aesthetic, and the Seventh Circuit has suggested that aesthetic concerns alone should rarely be sufficient to compel preparation of an environmental impact statement.... We find no special aesthetic concerns here. 

Id. at 205-206. 

M.    Extent of knowledge and information; research; worst case analysis. 

Alaska v. Andrus, 580 F.2d 465 (D.C. Cir. 1978), vacated in part as moot, 439 U.S. 922 (1978). 

[W]e note that NEPA does, unquestionably, impose on agencies an affirmative obligation to seek out information concerning the environmental consequences of proposed federal actions.... As this court has held, "the basic thrust of an agency's responsibilities under NEPA is to predict the environmental effects of proposed action before the action is taken and those effects fully known."... 

Predictions, however, by their very nature, can never be perfect; and the information available to an agency could always be augmented. The question in each case is, "How much information is enough?" And that is not a question to which NEPA provides a clear, firm answer.... Some element of "speculation" is "implicit in NEPA." And just as agencies may not be allowed "to shirk their responsibilities under NEPA by labeling any and all discussion of future environmental effects as `crystal ball inquiry,'" so also agencies may not be precluded from proceeding with particular projects merely because the environmental effects of that project remain to some extent speculative. NEPA simply does not specify the quantum of information that must be in the hands of a decisionmaker before that decisionmaker may decide to proceed with a given project.... One of the costs that must be weighed by decisionmakers is the cost of uncertainty- i.e., the costs of proceeding without more and better information. When that cost has been considered, and where the responsible decisionmaker has decided that it is outweighed by the benefits of proceeding without further delay, the courts may not substitute their judgment for that of the decisionmaker and insist that the project be delayed while more information is sought. 

Id. at 473-74. 

Jicarilla Apache Tribe of Indians v. Morton, 471 F.2d 1275 (9th Cir. 1973). 

Neither § 102(2)(B) nor (C) can be read as a requirement that complete information concerning the environmental impact of a project must be obtained before action may be taken. If we were to impose a requirement that an impact statement can never be prepared until all relevant environmental effects were known, it is doubtful that any project could ever be initiated. While appellants here have limited their argument to one specific piece of information, that does not solve the larger problem. At any point in time, there are likely to be any number of studies underway concerning a host of environmental or other societal problems. What appellants seek is for this Court to substitute its judgment for that of the Secretary, who is charged by NEPA with preparing a thorough statement of the environmental consequences of a proposed project, as to what particular information will be required to complete that statement. We decline to assume that role. 

Id. at 1280-81. 

Robertson v. Methow Valley Citizens Council, 490 U.S. 332 (1989). 

The Court of Appeals recognized that the "worst case analysis" regulation has been superseded, yet held that "[T]his recession ... does not nullify the requirement ... since the regulation was merely a codification of prior NEPA case law.... [T]his conclusion, however, is erroneous in a number of respects. Most notably, review of NEPA case law reveals that the regulation, in fact, was not a codification of prior judicial decisions.... As CEQ recognized at the time it superseded the regulation, case law prior to the adoption of the "worst case analysis" provision did require agencies to describe environmental impacts even in the face of substantial uncertainty, but did not require that this obligation necessarily be met through the mechanism of a "worst case analysis." 

Nor are we convinced that the new CEQ regulation is not controlling simply because it was preceded by a rule that was in some respects more demanding.... [CEQ] regulations are entitled to substantial deference.... Here, the amendment only came after the prior regulation had been subjected to considerable criticism. Moreover, the amendment was designed to better serve the twin functions of an EIS- requiring agencies to take a "hard look" at the consequences of the proposed action and providing important information to other groups and individuals. CEQ explained that by requiring that an EIS focus on reasonably foreseeable impacts, the new regulation, "will generate information and discussion on those consequences of greatest concern to the public and of greatest relevance to the agency's decision," rather than distorting the decision making process by overemphasizing highly speculative harms.... In light of this well-considered basis for the change, the new regulation is entitled to substantial deference.... [Thus], the Court of Appeals erred in concluding that the Early Winters Study is inadequate because it failed to include a "worst case analysis." 

Id. at 355-56. 

N.    Adverse comment by other agencies 

Alaska v. Andrus, 580 F.2d 465 (D.C. Cir. 1978), vacated in part as moot, 439 U.S. 922 (1978).(EPA and CEQ, after referral from EPA pursuant to § 309 of CAA, both agreed that Interior should delay issuance of leases.) 

[Contrary views by EPA and CEQ] did not bar Interior from proceeding with the sale; but they did, give rise to a heightened obligation on Interior's part to explain clearly and in detail its reasons for proceeding. 

* * * * 
It was evidently Congress' intention, in enacting § 309, to make the environmental agencies more "effective participants" in the decisionmaking process, and to assure more "adequate consideration" of their views by the "mission oriented Federal agencies." We believe that this requires, at a minimum, that where the environmental agencies have concluded that a particular project is "environmentally unsatisfactory," and where a "mission-oriented" agency has nonetheless decided to proceed with the project, it must articulate clearly its reasons for doing so. 

Id. at 474, n. 44. 

Conservation Law Foundation of New England, Inc. v. Andrus, 623 F.2d 712 (1st Cir. 1979).(Critical comments by NOAA during EIS review process were brought forth by appellants; held on appeal to have been reasonably addressed by Interior). 

O.  Courts will not review draft EISs and advise what should go into prospective EISs; prematurity 
NRDC v. Andrus, 448 F.Supp. 802 (D.D.C. 1978). 

[P]laintiffs seek to have this court impose specific substantive standards to be met in the preparation of the EISs.... The only issues before the court are scheduling matters. Review of the adequacy of the statements should be properly left to separate actions when the statements are completed and final.... Finally, defendant-intervenors suggested that the court call a meeting of all the parties and various experts for the purpose of discussing and reaching an agreement on the content of the statements. Because the court has determined that any action by this court concerning standards as to the content of the statements would be premature at this point, the court will deny defendant-intervenors' request for a meeting. 

Id. at 806-7. 

Utah v. Andrus, 486 F.Supp. 995 (D. Utah 1979). 

Bennett Hills Grazing Ass'n v. United States, 600 F.2d 1308 (9th Cir. 1979). The government appeals from the district court's order enjoining the Bureau of Land Management from proceeding with the preparation of a final environmental impact statement until plaintiffs have had ninety days in which to comment on the Bureau's draft statement.... The Supreme Court in Kleppe v. Sierra Club counseled the courts not to interfere with an agency's proceedings before the agency renders its decision. The Bureau of Land Management solicited comments on the draft statement in accordance with the time schedule suggested by the applicable regulation.... Plaintiffs have not shown that judicial review after the preparation of the proposed environmental impact statement will be inadequate as a matter of law. 

Id. at 1309. 

P. Agency Recovery of Costs of Preparing NEPA Documents from Applicants 

Sohio Transp. Co. v. United States, 5 Cl.Ct. 620 (1984), aff'd, 766 F.2d 499 (Fed. Cir. 1985). 

The primary focus of this case is whether the BLM may charge plaintiff for EIS preparation costs pursuant to Interior's cost-reimbursement regulations. Initially, however, the Court must inquire whether and to what extent the costs of environmental impact studies which are triggered by applications for rights-of-way may be assessed to individual applicants.... The fees an agency assesses, the [Supreme] Court observed, should reflect the value of the service provided to the recipient, rather than any considerations of public policy.... Although some incidental benefit clearly flows to the public when Interior conducts an EIS in conjunction with the processing of a right-of-way application, it is equally clear that the primary and special benefit - the grant of a right-of-way across federal land-flows to an identifiable ultimate beneficiary: the applicant. The plaintiff's application for a right-of-way permit was a voluntary act which sought a valuable benefit in the form of governmental permission to cross federal land. Had plaintiff not sought that right-of-way, Interior would not have undertaken to conduct an EIS and no costs would have been incurred. BLM's assessment of the EIS costs to right-of-way applicants in the form of fees was proper, and BLM could assess the full costs to the plaintiff. 

Id. at 626-628. 

Nevada Power Co. v. Watt, 711 F.2d 913 (10th Cir. 1983). 

FLPMA requires the Secretary to consider "that portion of the cost incurred for the benefit of the general public interest rather than for the exclusive benefit of the applicant" in determining "reasonable costs."... It is admittedly difficult to draw a bright line between an EIS's "general public benefit" and the benefit to the applicant. Certainly it does not depend on a distinction made between costs of studies of the effects within the right-of-way granted and NEPA-required studies of its effects on lands outside the grant, since presumably an application could not be granted if the EIS were less than sufficient by NEPA's standards. Nonetheless, Congress' inclusion of the reasonableness factors requires that Interior consider the problem, however metaphysical it may be.... Interior may not charge Colorado-Ute with general management costs and other expenses not incurred in agency action relating specifically to Colorado-Ute's application. 

Id. at 930-33. 

Q. Application of NEPA to Events Abroad 

Executive Order No. 12114 (Jan. 4, 1979), 44 Fed. Reg. 1957 

NRDC v. NRC, 647 F.2d 1345 (D.C. Cir. 1981). 

The material NEPA issue on appeal is whether the federal decision to export a reactor, causing no significant American or global impacts, nevertheless triggers the requirement of a site-specific environmental impact statement, solely because of effects occurring in a foreign jurisdiction. In other words, must the NRC take cognizance of Philippine impacts in an ... EIS? ... NEPA jurisprudence indicates that exclusively foreign impacts do not automatically invoke the statute's environmental obligations. I find only that NEPA does not apply to NRC nuclear export licensing decisions- and not necessarily that the EIS requirement is inapplicable to some other kind of major federal action abroad.... Given the agenda for transnational order implicit in the nonproliferation statutes, one must give force to the NEPA imperative to (F) recognize the worldwide and long-range character of environmental problems and, where consistent with the foreign policy of the United States, lend appropriate support to initiatives ... [NEPA § 102(2)(F)].... 

The NEPA prescription, I find, looks toward cooperation, not unilateral action, in a manner consistent with our foreign policy. Moreover, if an EIS requirement attached to nuclear exports, there would be the spectra of litigation over the adequacy of the EIS, with delay the inevitable result.... 

The United States Congress can outline national goals for Americans only. NEPA thus reflects the perception of a global problem from the American perspective, and offers a procedural remedy to assist in a solution for Americans. There is, of course, the likelihood that other cultures, other countries at diverse stages of development, will react in their own way to the same global problem. Did Congress mean for NEPA to address environmental concerns for these countries too? ... 

The intention of the NEPA Congress ... is obscure. All we can know for sure is that the earlier Congress also recognized the merits of cooperation and foreign policy temperance. 

Id. at 1366-67. 

Greenpeace USA v. Stone, (D. Hawaii, Civil No. 90-00588 DAE), 59 U.S. L.W. 2145 (Order Denying Application For Temporary Restraining Order (Aug. 9, 1990)); Order Denying Plaintiffs Motion For Preliminary Injunction, 748 F.Supp. 749 (D. Hawaii, 1990), appeal dismissed as moot. (9th Cir. 1991). 

The Order Denying Plaintiffs' Motion For Preliminary Injunction states (footnotes omitted): 

First, absent evidence of Congressional intent to the contrary, a federal statute should be construed as applying only within the territorial jurisdiction of the United States. 

* * * * 

Although the language of NEPA indicates that Congress was concerned with the global environment and the worldwide character of environmental problems, it does not explicitly provide that its requirements are to apply extraterritorially. 

* * * * 

An extraterritorial application of NEPA to the Army's action in the FRG (Germany) with the approval and cooperation of the FRG would result in a lack of respect for the FRG's sovereignty, authority and control over actions taken within its borders. Although there is no question that the movement of the weapons is being effectuated in large measure by United States Army personnel to eliminate United States weapons, the removal operation takes place entirely within the FRG and the environmental impacts of the actual overland transportation of the stockpile are felt solely within that country. The West German government has reviewed and approved the operation. 

. . . . Imposition of NEPA requirements to that operation would encroach on the jurisdiction of the FRG to implement a political decision which necessarily involved a delicate balancing of risks to the environment and the public and the ultimate goal of expeditiously ridding West Germany of obsolete unitary chemical munitions. 

* * * * 

The foreign policy considerations which were critical to the preceding analysis of extraterritorial NEPA application are not implicated to the same extent by the transoceanic shipment of the European stockpile from West German to Johnston Atoll. The global commons portion of the Army's action does not take place within the sovereign borders of a foreign nation or in concert with that foreign nation. Accordingly, the question of NEPA application to the transoceanic shipment of the chemical munitions presents a different question. 

* * * * 

The court cannot conclude, as defendants would suggest, that Executive Order 12114 preempts application of NEPA to all federal agency actions taken outside the United States. Such an application of an Executive Order would be inappropriate and not supported by law. . . . . Nevertheless, the court is persuaded under the specific facts of this case that the Army's compliance with Executive Order 12114 is to be given weight in determining whether NEPA requires defendants to consider the global commons portion of the removal of the European stockpile in the same EIS which covers the JACADS project. 

Environmental Defense Fund, Inc. v. Massey, 772 F. Supp. 1296 (D.D.C. Aug. 29, 1991, corrected Oct. 1, 1991), reversed on appeal, 986 F.2d 528 (C.A.D.C., Jan. 29, 1993) 

In this challenge to the National Science Foundation's (NSF) waste disposal program in Antarctica, the Environmental Defense Fund (EDF) sought to enjoin NSF from taking steps to incinerate food and selected domestic wastes after October 1, 1991, at its McMurdo Station. EDF contended that NSF had not prepared the proper environmental analysis as required by NEPA. 42 U.S.C.§§ 4321-4370a (1969), related CEQ regulations and Executive Order 12114. On August 29, 1991, Judge Penn dismissed the action denying EDF's Motion for Preliminary Injunction and granting the government's Motion to Dismiss. Citing EEOC v. Aramco, 111 S.Ct. 1227 (1991), the court ruled that NEPA does not apply extraterritorially and that the Executive Order does not create a cause of action under which plaintiff could sue. The court, however, specifically criticized NSF's environmental impact assessment on the waste disposal determination. The Court of Appeals reversed the district court and held that NEPA applied to the NSF's proposal to build an incinerator in Antarctica to burn food wastes. The Appellate Court stated that "the government may avoid the EIS requirement where U.S. foreign policy interests outweigh the benefits derived from preparing an EIS." The Appellate Court dealt only with Antarctica, and expressly refused to consider the question of NEPA's application to federal agency actions in foreign sovereign territory. 

R. The supplemental EIS 

Marsh v. Oregon Natural Resources Council, 490 U.S. 360 (1989). 

The subject of post-decision supplemental environmental impact statements,[SEISs], is not expressly addressed in NEPA. Preparation of such statements, however, is at times necessary to satisfy the Act's "action-forcing" purpose.... [A]lthough "it would make sense to hold NEPA inapplicable at some point in the life of a project, because the agency would no longer have a meaningful opportunity to weigh the benefits of the project versus the detrimental effects on the environment," up to that point, "NEPA cases have generally [required a SEIS].... 

The Court then reviewed the CEQ regs requiring supplementation, holding that the regs were entitled to substantial deference.] [T]he decision whether to prepare a supplemental EIS is similar to the decision whether to prepare an EIS in the first instance: If there remains "major federal action" to occur, and if the new information is sufficient to show that the remaining action will "affect the quality of the human environment" in a significant manner or to a significant extent not already considered, a supplemental EIS must be prepared. 

[R]eview of the narrow question ... of whether the Corps' determination that the FEIS need not be supplemented should be set aside is controlled by the "arbitrary and capricious" standard.... 

[R]esolution of this dispute involves primarily issues of fact. Because analysis of the relevant documents "requires a high level of technical expertise," we must defer to "the informed discretion of the responsible federal agencies." ... On the other hand, ... courts should not automatically defer to the agency's express reliance on an interest in finality without carefully reviewing the record and satisfying themselves that the agency has made a reasoned decision based on its evaluation of the significance- or lack of significance- of the new information. 

Respondents' argument that significant new information required the preparation of a second [SEIS] rests on two written documents.... Nor do [the documents] purport to discuss any conditions that had changed since the FEIS was completed in 1980.... Before respondents commenced this litigation in October 1985, no one had suggested that either document constituted the kind of new information that made it necessary or appropriate to supplement the FEIS.... There is little doubt that if all of the information in [the documents] was both new and accurate, the Corps would have been required to prepare a second supplemental EIS.... [Having taken a "hard look" at the proffered evidence] and having determined based on careful scientific analysis that the new information was of exaggerated importance, the Corps acted within the dictates of NEPA in concluding that a [SEIS] was unnecessary. [The Court concluded that the Corps was not "arbitrary or capricious"]. 

Id. at 370-385. 

Wisconsin v. Weinberger, 745 F.2d 412 (7th Cir. 1984). 

Our responsibility is limited to determining whether or not the new information was so significant that for the agency not to act on it was irresponsible, arbitrary, or capricious. It is not enough that the information may be worthy of further inquiry or may be considered important research. Our task is the limited one of determining whether or not the new information presents a seriously different picture of the likely environmental consequences of the proposed action not adequately envisioned by the original EIS, such that the Navy's failure to act on it was arbitrary or capricious. If it was, then the court may order a SEIS. 

Id. at 420. 

Sierra Club v. Froehlke, 816 F.2d 205 (5th Cir. 1987). 

Although a SEIS is required only under special circumstances, information produced and used by the Corps that does not seriously change the environmental picture, but that nevertheless affects, or could affect, the decisionmaking process, is subject to the procedural requirements of NEPA.... Corps regulations recognize that supplemental information not requiring filing of a SEIS can be prepared and used by an agency without circulation of a draft document or formal coordination with other agencies. Under the Corps' regulations, however, SIRs [Supplemental Impact Reports] should be prepared and filed with the EPA when "necessary to provide supplemental information to a point of concern discussed in the final EIS.... The regulations state further that "the [SIR] will be circulated for information to concerned agencies and the interested public who provided comments on the draft and/or final EIS at the same time it is filed with EPA." ... 

[W]hen a supplemental report does not seriously alter the environmental picture, but only expands the picture previously examined the post hoc review and comment required with the preparation of a SIR can satisfy the central concerns of NEPA. 

Id. at 212. 

Portland Audubon Soc'y v. Babbitt, Nos. 92-36616, -36617, -36666, 1993 U.S. App. LEXIS 16923 (9th Cir. July 8, 1993). 

[The Ninth Circuit affirmed the district court's injunction of logging operations on BLM land with owl habitat pending the preparation of a SEIS. Plaintiff originally challenged the Secretary of the Interior's "decision not to supplement Timber Management Plans (TMPs) prepared between 1979 and 1983 with new information concerning the effect of those plans on the northern spotted owl." Slip op. at 2.] 

[In finding the BLM in violation of NEPA by not supplementing its original EIS, the court stated:] At the very least, the body of scientific evidence available by 1987 concerning the effect of continued logging on the ability of the owl to survive as a species raised serious doubts about the BLM's ability to preserve viability options for the owl if logging continued at the rates and in the areas authorized by the TMPs. A supplemental EIS should have been prepared because the scientific evidence available to the Secretary in 1987 [when the Secretary decided not to prepare an SEIS] raised significant new information relevant to environmental concerns, information bearing on the impacts arising from the ongoing implementation of the land use decisions driven by the original TMPs. Slip op. at 5-6 [citations omitted]. 

S. NEPA does not require the disclosure of classified information 

Weinberger v. Catholic Action of Hawaii, 454 U.S. 139 (1981). 

T. Cumulative Impacts, Ecosystem Analysis, and Biodiversity 

The controversy over the northern spotted owl and old-growth federal forests of the Pacific northwest has continued since the 1970s. There were court injunctions that severely restricted new timber sale programs on federal forests in northern spotted owl habitat. In 1993, President Clinton convened the Forest Conference in Oregon to address the human and environmental needs served by the federal forests of the Pacific northwest and northern California. The President directed his Cabinet to craft balanced, comprehensive and long-term policy for the management of over 24 million acres of public land. The proposal of the Departments of the Interior and Agriculture was analyzed in a draft EIS that received over 100,000 public comments during a three month public comment period. The final EIS was made available to the public in February 1994. It took an ecosystem analysis approach. 

Plaintiffs in Seattle Audubon Society v. Lyons, 871 F. Supp. 1291 (W.D. Wash. 1994), on appeal, challenged the forest management plan adopted by the Secretaries of Agriculture and Interior for the management of federal lands in Washington, Oregon, and Northern California that are within the geographic range of the northern spotted owl. Among other things, plaintiffs claimed that the defendants failed to follow the requirements of NEPA. 

The court addressed in great detail federal defendants' compliance with NEPA. It held that the EIS satisfied the requirements of NEPA. This is the first time a court has passed judgment on the legality of federal agencies taking an ecosystem approach to management. The court went beyond upholding the agency's approach to management. After reviewing NEPA and the other statutory requirements the agencies were obliged to meet (e.g., Endangered Species Act, National Forest Management Act), the court concluded: "Given the current condition of the forests, there is no way the agencies could comply with the environmental laws without planning on an ecosystem basis." The opinion notes that "courts have repeatedly encouraged the Forest Service, the BLM, and FWS to turn from disparate strategies for managing . . . forests to a cooperative approach." 

Second, the court determined that the agencies considered an appropriate range of alternatives, including a "no action" alternative, as required by NEPA. The court noted that the ten alternatives analyzed in depth encompassed a variety of measures and strategies, as well as an eighteen-fold difference among probably timber outputs. Thus, it held that the range of alternatives examined in this broad EIS permitted a reasoned choice, as required by NEPA. 

Third, the court stated that the plan adequately analyzed the effects of the Forest Plan on the Northern spotted owl and on various aquatic species. It noted that the EIS responded sufficiently to opposing scientific opinion and took the requisite "hard look" at the relevant data. However, the court made clear that careful monitoring will be needed to assure the legality of the plan. Indeed, it stated that "[i]f the plan as implemented is to remain lawful the monitoring, watershed analysis, and mitigating steps called for by the ROD (Record of Decision) will have to be faithfully carried out, and adjustments made if necessary." 

Finally, the court found that the EIS dealt adequately with incomplete information, cumulative impacts, commitment of resources, mitigation measures and monitoring, other environmental factors, economic issues, and the alleged deprivation of public comment on changes to the final EIS. Throughout its findings on these issues, the court emphasized the importance of monitoring as "central to the plan's validity." Indeed, it noted that if for any reason the monitoring was not done the plan would have to be reconsidered. The court noted: 

Careful monitoring will be needed to assure that the plan, as implemented, maintains owl viability. New information may require that timber sales be ended or curtailed. But on the present record, the FSEIS adequately discloses the risks and confronts the criticisms as required by NEPA. 

To my mind, in no other judicial ruling on NEPA compliance has monitoring become so critical. Here it plays an important role in both assessing the changing situation and in looking at new information and research as they become available. 

See also, Fritiofson v. Alexander, 772 F.2d 1225 (5th Cir. 1985). 

II. AFFIRMATIVE USE OF NEPA --- AGENCIES BROADENING THEIR MANDATES 

Public Service Co. of N.H. v. NRC, 582 F.2d 77 (1st Cir.), cert. denied, 439 U.S. 1046 (1978). 

NEPA ... articulated a mandate to federal agencies to "use all practicable means" to avoid environmental "degradation," and to preserve "natural aspects of our national heritage" to the extent consistent with "other essential considerations of national policy." ... Congress directed federal agencies to consider "to the fullest extent possible" the environmental impact of their policies, regulations, and actions.... This charge is "neither accidental nor hyperbolic." ... NEPA's mandate has been given strict enforcement in the courts, with frequent admonitions that it is insufficient to give mere lip service to the statute and then proceed in blissful disregard of its requirements.... "Unless specific statutory obligations are plainly mutually exclusive with the requirements of NEPA, the specific mandate of NEPA must remain in force." ... [T]he Commission was under a duty to consider and, to the extent within its authority, minimize environmental damage resulting from Seabrook and its transmission lines. 

Id. at 81. 

Zabel v. Tabb, 430 F.2d 199 (5th Cir. 1970), cert. denied, 401 U.S. 910 (1971). 

[NEPA] essentially states that every federal agency shall consider ecological factors when dealing with activities which may have an impact on man's environment. Although this Congressional command [NEPA] was not in existence at the time the permit in question was denied, the correctness of that decision must be determined by the applicable standards of today. The national policy is set forth in plain terms in § 101 and the disclaimer of § 104(3) neither affects it nor the duty of all departments to consider, consult, and collaborate and conclude. For we hold that while it is still the action of the Secretary of the Army on the recommendation of the Chief of Engineers, the Army must consult with, consider and receive, and then evaluate the recommendations of all these other agencies articulately on all these environmental factors. In rejecting a permit on non-navigational grounds, the Secretary of the Army does not abdicate his sole ultimate responsibility and authority. Rather in weighing the application, the Secretary of the Army is acting under a Congressional mandate to collaborate and consider all of these factors. 

Id. at 211-13. 

III.   JUDICIAL REVIEW OF AGENCY DECISIONMAKING 

A. Standing, Ripeness, and Case or Controversy 

Lujan v. National Wildlife Federation, 497 U.S. 871 (1990). 

The Supreme Court reversed the D.C. Circuit and remanded for dismissal, on standing grounds, NWF's massive challenge to DOI's "Land Withdrawal Review Program." Under the "Program," DOI undertook to review individual land classifications and withdrawals affecting some 180 million acres of public land with an eye to clearing title to lands outside federal ownership and returning as much public land as possible to multiple use management, as directed by FLPMA. NWF's suit under the APA alleged the Program violated FLPMA and NEPA. NWF abandoned its challenged to each of the 1250 individual land actions taken by DOI, reserving only its challenge to the program as a whole. 

At summary judgment, the Court held that NWF failed to demonstrate its standing. As an initial matter, the Court agreed with the District Court that NWF's primary standing affidavit "contain averments which state only that one of respondent's members uses unspecified portions of an immense tract of territory, on some portions of which mining activity has occurred or probably will occur by virtue of the governmental action." The Court specifically rejected the D.C. Circuit's effort to "presume" the missing connection between the affiant and the affected land. 

More importantly for future cases, the Court held that the APA does not provide a cause of action to challenge a government "program" like this one at all, because the program is not "agency action" within the meaning of APA § 702, much less "final agency action" within the meaning of APA § 704. For this reason, even the supplementary affidavits submitted by NWF to cure the defect in their original affidavits could not give NWF standing, because the APA only allows challenges to "agency action." 

The Court held, in the alternative, that the District Court had not abused its discretion by excluding the supplementary affidavits, which had been submitted after oral argument on summary judgment, a violation of Federal Rules of Civil Procedure 56(c) and 6(d). 

Finally, the Court rejected NWF's claim to "informational standing" in its own right, for the same general reason that it rejected the supplementary affidavits. Because NWF's affidavit did not "identify any particular 'agency action' that was the source of [its] injuries," but instead alleged injury from the program as a whole, NWF failed to set forth specific facts necessary to survive a Rule 56 motion. The Court neither endorsed nor criticized the "informational standing" doctrine. 

The Court stated: 

[R]espondent claims a right to judicial review under § 10(a) [50 U.S.C. 702] of the APA ... . This provision contains two separate requirements. First, the person claiming a right to sue must identify some 'agency action' that affects him in specific fashion; it is judicial review 'thereof' to which he is entitled. *** Second, the party seeking review under § 702 must show that he has 'suffer[ed] legal wrong' because of the challenged agency action, or is 'adversely affected or aggrieved' by that action 'within the meaning of a relevant statute. *** We have no doubt that 'recreational use and aesthetic enjoyment' are among the sorts of interests those statutes were specifically designed to protect. The only issue, then, is whether the facts alleged in the affidavits showed that those interests of Peterson and Erman were actually affected. See also (2)(b), supra, on ripeness. 

With regard to ripeness, the court in the same case stated: 

But respondent cannot seek wholesale improvement of this program by court decree, rather than in the offices of the Department or the halls of Congress, where programmatic improvements are normally made. Under the terms of the APA, respondent must direct its attack against some particular 'agency action' that causes it harm. Some statutes permit broad regulations to serve as the 'agency action,' and thus to be the object of judicial review directly, even before the concrete effects normally required for APA review are felt. Absent such a provision, however, a regulation is not ordinarily considered the type of agency action 'ripe' for judicial review under the APA until the scope of the controversy has been reduced to more manageable proportions, and its factual components fleshed out, by some concrete action applying the regulation to the claimant's situation in a fashion that harms or threatens to harm him. ... Such agency action is 'ripe' for review at once, whether or not explicit statutory review apart from the APA is provided. 

Ohio Forestry Association, Inc. v. Sierra Club, 523 U.S. 726 (1998). 

The Court turned into law the dictum in National Wildlife Federation that challenges to overall land planning decisions must await the agency's issuance of a permit to conduct specific activities. "Although the [forest management] Plan sets logging goals, selects the areas of the forest that are suited to timber production *** and determines which 'probable methods of timber harvest' are appropriate, ***, it does not itself authorize the cutting of any trees." 523 U.S. at 729. 

Foundation on Economic Trends v. Watkins, 794 F.Supp. 395 (D.D.C. 1992) (Global Climate Change/NEPA case). Plaintiffs challenged 42 actions of the Departments of Agriculture, Energy and Interior based on their alleged failure to consider adequately the effects of global warming in their NEPA documents. The district court granted defendant's Motion for Summary Judgment. The court held that plaintiffs' claim of informational standing was "virtually indistinguishable from an ideological interest in the problem of global warming that, without more, is insufficient to confer standing." Slip op. at 8. Therefore, based on the "sound" reasoning set forth by the D.C. Court of Appeals in FOET v. Lyng (Germplasm case), 943 F.2d 79 (D.C. Cir. 1991), the district court ruled that informational injury is "not a distinct and palpable injury for standing purposes under that statute." Slip op. at 9. As the district court stated: 

Although the court of appeals [in the Germplasm case] ultimately found that the plaintiffs lacked standing because they failed to challenge an "agency action" triggering the department's obligations under NEPA, the court also found that the claim of informational injury itself ran afoul of the Supreme Court's insistence that "'a mere interest in a problem,'" was insufficient to confer standing. Id. at 85 (quoting Sierra Club v. Morton, 405 U.S. at 739). As the court explained, 

"informational injury," in its broadest sense, exists day in and day out, whenever federal agencies are not creating information a member of the public would like to have. If such injury alone were sufficient, a prospective plaintiff could bestow standing upon itself in every case merely by requesting the agency to prepare the detailed statement NEPA contemplates, which in turn would prompt the agency to engage in "agency action" by failing to honor the request. 

Id. Thus, standing based on informational injury alone "would potentially eliminate any standing requirement in NEPA cases, save when an organization was foolish enough to allege that it wanted the information for reasons having nothing to do with the environment." 

Id. at 84. 

The court further noted: 

Eliminating informational injury as a basis for standing in NEPA cases will not render unreviewable agency fidelity to NEPA's commands. Rather, "[i]n the NEPA context, 'the creation of a risk that serious environmental impacts will be overlooked' is sufficient to establish the injury necessary for standing, 'provided this injury is alleged by a plaintiff that ... may be expected to suffer whatever environmental consequences the [decision] may have.'" City of Los Angeles, 912 F.2d at 483 (quoting City of Davis v. Coleman, 521 F.2d at 671). Informational injury simply does not qualify as an "environmental consequence[]" of an agency's failure to comply with NEPA, and thus is not a distinct and palpable injury for standing purposes under that statute. 

Foundation on Economic Trends v. Lyng, 943 F.2d 79 (D.C. Cir. 1991) 

Several organizations and individuals interested in issues relating to biodiversity and the effects of modern agricultural practices on survival of species challenged USDA's germplasm preservation program under NEPA. The program is a state-federal cooperative effort to maintain, propagate and distribute "new and valuable seeds and plants." In response to an initial threat of a NEPA challenge from the plaintiffs, USDA prepared an EA on the program and concluded that it did not have significant environmental impacts. The plaintiffs then sought to enjoin the program, arguing that its day-to-day operations triggered a NEPA obligation which had not been fulfilled by its EA and finding of no significant impact (FONSI). 

The district court granted summary judgment for USDA, holding that the plaintiffs had failed to identify a particular "major federal action" triggering NEPA obligations. The court of appeals affirmed, but held that by failing to identify a particular agency action by which they had been injured, the plaintiffs had failed to establish a cause of action for judicial review under section 702 of the APA, and instructed that the case be dismissed for lack of subject matter jurisdiction. The opinion contains a lengthy discussion of the District of Columbia Circuit's "informational standing" cases, suggesting that information is inappropriate. The court, however, proceeds to decide the case on other grounds. Judge Buckley, in a dissenting opinion, argues that issuance of a FONSI is an agency action entitling plaintiffs to judicial review and supports informational injury as a basis for standing. 

Region 8 Forest Service Timber Purchasers Council v. Alcock, 993 F.2d 800 (11th Cir. 1993). 

Plaintiffs, harvesters and purchasers of federal timber, challenged government actions aimed to protect the endangered red-cockaded woodpecker. The Forest Service implemented a temporary policy which strictly limited timber harvesting methods within 3/4 mile of a woodpecker colony. The policy, which affected all awarded and pending timber contracts and advertised or pending timber sales, directed officials to request logging suspension by contract holders pursuant to an endangered species provision and allowed mutual contract modification or cancellation. Plaintiffs claimed, inter alia, that the policy violated NEPA. The district court dismissed Plaintiff's NEPA claim for lack of standing and entered summary judgment for the government on the remaining claims. The Eleventh Circuit affirmed. The court outlined the constitutional requirements, associational membership requirements, and prudential limits on standing. Plaintiffs claimed economic, environmental, procedural, and "quality of life" injuries to establish a standing basis. 

[In addressing plaintiffs' alleged economic injury, the court noted:] Had the [Plaintiffs] sought contractual relief for their contractual injuries, the [Contract Disputes Act] would have divested the district court of jurisdiction to hear their claims. However, by grounding their complaint in NEPA, the [ESA] and the [NFMA], [Plaintiffs] seek to avoid this result. Now that their standing to bring suit under these statutes is questioned, the [Plaintiffs] point to the contracts as the source of their injuries. To permit this would allow the [Plaintiffs] to avoid the express mandate of Congress that claims arising out of a contract with the United States be heard pursuant to the process set forth in the CDA rather in the district court. Although the [Plaintiffs] are free to bring claims under [the environmental statutes], they may not predicate their standing to sue under those statutes upon contractual injuries. [Citations and footnote omitted]. 

[Plaintiffs also] allege that the actions of the Forest Service economically injure them by reducing the amount of timber available for future contracts. This injury fails for two reasons. First, no right is conferred on the Timber Companies to harvest a set amount of timber each year. * * * Indeed, [Plaintiffs] have no right to compel the Forest Service to sell any future timber to them. [Citations and footnote omitted]. 

[The court's second rationale stated that, even assuming such a right to future timber, the injury would not be redressed by the relief sought. Whether a greater amount of future timber would occur by setting aside the temporary policy "is purely speculative." The court then rejected Plaintiff's "quality of life" injuries--layoffs and income reductions, a decreasing tax base, and loss in public services--as an attenuated version of Plaintiffs failed economic injury. 

[In addressing Plaintiffs' claimed environmental injury, the court stated:] [Plaintiffs] have alleged nothing more than an interest in developing Woodpecker strategies, and a mere interest in a problem, no matter how longstanding the interest, is insufficient to confer standing. [Citation omitted] 

To give focus to their otherwise generalized interest in Woodpecker strategies, [Plaintiffs] claim that their interest is at least partly motivated by their employees' interest in the outdoors. This attempt by [Plaintiffs] to rely on their employees' interest in the environment runs afoul of the prudential limitation that plaintiffs must assert their own rights and may not rest upon the rights of others. We deviate from this limitation only when (1) the plaintiff seeking to assert the third party's rights has otherwise suffered an injury-in-fact, (2) the relationship between the plaintiff and the third party is such that the plaintiff is nearly as effective as a proponent of the third party's right as the third party itself, and (3) there is some obstacle to the third party asserting the right. [Citations and footnote omitted]. [The court found none of the above elements in the case at bar.] 

[In addressing Plaintiffs' alleged procedural injury, the court asserted:]Like the procedural injuries asserted by the environmental groups in Defenders of Wildlife, the injuries asserted by the [Plaintiffs] to their rights of participation, information, and informed decision making are generalized grievances which do not state an Article III controversy. The asserted injuries are not peculiar to [Plaintiffs], but rather are shared by all citizens. [footnote omitted] 

In reaching its holding, the Supreme Court noted that if the environmental groups had suffered an injury to a separate concrete interest, they would have had standing to assert a procedural injury. * * * As our previous discussion makes clear, [none of Plaintiffs' alleged injuries] constitute injury to a separate concrete interest. Thus, [Plaintiffs] do not have standing to assert their procedural injuries. 

Moreau v. FERC, 982 F.2d 556 (D.C. Cir. 1992). 

The court discussing the application of redressability to NEPA actions said: "Thus, under our case-law, one living adjacent to the site for proposed construction of a federally licensed dam has standing to challenge the licensing agency's failure to prepare an Environmental Impact Statement, even though he cannot establish with any certainty that the Statement will cause the license to be withheld or altered, and even though the dam will not be completed for many years." See also, Douglas County v. Babbitt, 48 F.3d 1495 (9th Cir. 1995). 

B. Scope and Standards of Review 

Strycker's Bay Neighborhood Council, Inc. v. Karlen, 444 U.S. 223 (1980). 

[O]nce an agency has made a decision subject to NEPA's procedural requirements, the only role for a court is to insure that the agency has considered the environmental consequences; it cannot "`interject itself within the area of discretion of the executive as to the choice of the action to be taken.'" 

Id. at 227-28. 

Vermont Yankee Nuclear Power Corp. v. NRDC, 435 U.S. 519 (1978). 

The fundamental policy questions appropriately resolved in Congress and in the state legislatures are not subject to reexamination in the federal courts under the guise of judicial review of agency action. Time may prove wrong the decision to develop nuclear energy, but it is Congress or the States within their appropriate agencies which must eventually make that judgment. In the meantime courts should perform their appointed function. NEPA does set forth significant substantive goals for the Nation, but its mandate to the agencies is essentially procedural.... It is to insure a fully informed and well-considered decision, not necessarily a decision the judges of the Court of Appeals or of this Court would have reached had they been members of the decisionmaking unit of the agency. Administrative decisions should be set aside in this context, as in every other, only for substantial procedural or substantive reasons as mandated by statute, ... not simply because the court is unhappy with the result reached. 

Id. at 558. 

Baltimore Gas & Elec. Co. v. NRDC, 462 U.S. 87 (1983). 

The role of the courts is simply to ensure that the agency has adequately considered and disclosed the environmental impact of its actions and that its decision is not arbitrary or capricious.... It is not our task to determine what decision, we, as Commissioners, would have reached. Our only task is to determine whether the Commission has considered the relevant factors and articulated a rational connection between the facts found and the choice made. 

Id. at 97, 105. 

Marsh v. Oregon Natural Resources Council, 490 U.S. 360, (1989). 

[A]s long as the Corps' decision not to supplement the FEISS was not "arbitrary or capricious," it should not be set aside. 

Id. at 377-78. 

C. No Private Right of Action to Enforce the Terms in the EIS 

With regard to implementing the decision, the CEQ regulations at § 1505.3 state: 

Agencies may provide for monitoring to assure that their decisions are carried out and should do so in important cases. Mitigation (§ 1505.2(c)) and other conditions established in the environmental impact statement or during its review and committed as part of the decision shall be implemented by the lead agency or other appropriate consenting agency. The lead agency shall: 

(a) Include appropriate conditions in grants, permits or other approvals.
(b) Condition funding of actions on mitigation.
(c) Upon request, inform cooperating or commenting agencies on progress in carrying out mitigation measures which they have proposed and which were adopted by the agency making the decision.
(d) Upon request, make available to the public the results of relevant monitoring. 

City of Blue Ash v. McLucas, 596 F.2d 709 (6th Cir. 1979). 

The entire thrust of the complaint... is that NEPA creates a cause of action to enforce "commitments" of third parties which are incorporated in the EIS of the federal agency involved in a project.... Blue Ash concedes that the EIS was adequate, but contends that NEPA creates a cause of action for an injunction to prevent any act by a federal agency which is contrary to provisions of a final EIS. It is clear that there is no explicit provision to this effect in NEPA. 

Id. at 712. 

Mountainbrook Homeowners Ass'n, Inc. v. Adams, 492 F.Supp. 521 (W.D.N.C. 1979), aff'd, 620 F.2d 294 (4th Cir. 1980). 

[The court applied the test in Cort v. Ash, 422 U.S. 66 (1975), which was formulated to determine if a statute creates an implied cause of action, to decide if plaintiffs could bring an action to enforce provisions of an EIS relating to rock disposal. The test in simple form:

1. Any express statutory provisions?
2. Legislative intent; implied remedy?
3. Can a court, consistent with legislative purpose imply a remedy? 

No explicit federal rights are created in favor of private parties and no express cause of action is provided.... 

The primary purpose of Congress in enacting "NEPA" was, of course, the protection of the National environment. The language of the statute focuses on planning... Such planning is to benefit the nation as a whole and no rights are conferred upon any particular class. There is no indication of legislative intent to create a remedy in any particular class of citizens.... 

It is difficult to see how any court could read into "NEPA" any implied private cause of action or implied private remedy.... 

This Court has found no case wherein a private party has been permitted to maintain an action for the failure to comply with the provisions of an [EIS]. 

Id. at 527-529. 

Noe v. Metropolitan Atlanta Rapid Transit Auth., 644 F.2d 434 (5th Cir. 1981), cert. denied, 454 U.S. 1126 (1981). 

Public Citizen v. Office of United States Trade Rep., 970 F.2d 916 (D.C. Cir. 1992), cert. denied. 

[Plaintiffs claim that NEPA requires OTR to prepare an EIS in negotiating NAFTA and the Uruguay Round of GATT. The appellate court affirmed the lower court's finding of no judicially reviewable "final agency action."] 

NEPA does not create a private right of action, so plaintiffs rest their claim for judicial review on the [APA], which confers an action for injunctive relief on persons "adversely affected or aggrieved by agency action within the meaning of the relevant statute". 5 U.S.C. § 702. Absent an independent provision for review, however, the APA permits review only of "final agency action". Id. § 704; [see Lujan v. National Wildlife Fed'n, 497 U.S. 871, ___ (1990)]. As finality is a jurisdictional requirement, . . ., its absence precludes us from considering the merits, and removes any need for considering the government's other jurisdictional argument, standing. [citation omitted] 

We begin with NEPA itself, for it specifically identifies the time when an agency's action is sufficiently concrete to trigger the EIS requirement. The relevant section tells us that a detailed EIS must be included "in every recommendation or report on proposals for legislation and other major Federal actions significantly affecting the quality of the human environment." 42 U.S.C. § 4332(C). Since the Trade Representative's refusal to prepare an EIS is not itself a final agency action for purposes of APA review, . . ., plaintiffs must point to a specific proposal for legislation or other action "at least arguably triggering the agency's obligation to prepare an [EIS.]" Id. at 918-19 [citation omitted]. 

* * *

No final agreement has yet been produced. . .., and it is unclear whether either round will ever produce a final agreement for the President to submit to Congress. Id. at 919. 

[The court noted that the proposals only constituted drafts ("incomplete on critical issues"/"tentative"). As such, the drafts and the geographic areas affected by the proposals may change.] 

[T]he Supreme Court has clearly stated that judicial intervention is not proper just because the time to start work preparing an EIS has arrived. Even though § 102(2)(C) in some cases requires certain consultations before completion of the report, and obviously contemplates "a consideration of environmental factors by agencies during the evolution of a report or recommendation on a proposal", . . ., the time for judicial intervention is "when the report or recommendation on the proposal is made, and someone protests either the absence or the adequacy of the final impact statement[.]" [citing Kleppe v. Sierra Club, 427 U.S. 390, 406 n.15 (1976)] 

In accord with Kleppe, courts routinely dismiss NEPA claims in cases where agencies are merely contemplating a particular course of action but have not actually taken any final action at the time of suit. Id. at 919-20. 

[The court distinguished Trustees for Alaska v. Hodel, 806 F.2d 1378, 1381 (9th Cir. 1986), by noting in that case, the statute mandated the agency to submit the report to Congress and thus required a prepared LEIS; here, neither the President nor OTR had a legal obligation to submit the trade agreements to Congress.] 

* * *

But a final rule represents an agency's formal resolution of an issue that it has defined to its own satisfaction, usually after extended opportunity for public comment. As the rule is by definition binding on the agency, ..., it will automatically be applied whenever the conditions for its application are present, whereas [OTR's] refusal to prepare EISs here leaves [it] entirely free to reverse [itself] tomorrow. Moreover, the agency's decision to invest resources in the rulemaking suggests a reasonably firm agency belief that those conditions will in fact arise, and with enough frequency to make generic resolution worthwhile. Thus a final rule is final in substance as well as form, while a simple agency assertion of refusal to do an EIS, having none of these characteristics of a final rule, is not. [citations and footnote omitted] 

[The court concluded by stating that the finality requirement had no general hardship exception.] 

Sierra Club v. Marsh, 976 F.2d 763 (1st Cir. 1992). 

Another way of explaining when it is appropriate for a court to go beyond examining the EIS itself and review the administrative record in a NEPA case is to say that a reviewing court may not rely on information and analysis in an administrative record to cure an inadequate EIS, but it may, and indeed must, review the administrative record to determine whether the EIS is inadequate in the first place. Id. at 771 [citation omitted]. 

The administrative record may be "supplemented, if necessary, by affidavits, depositions, or other proof of an explanatory nature." The new material, however, should be explanatory of the decisionmakers' action at the time it occurred. No new rationalizations for the agency's action should be included, and if included should be disregarded. Id. at 772-73 [citations omitted]. 

We are satisfied that the affidavits explain the agencies' decision in the manner contemplated by Camp v. Pitts. The affidavits do not contain any "facts" about the proposed project that are not also included in the EIS and administrative record. Rather, the affidavits simply explain why, based upon the information in the administrative record and the EIs, the agencies concluded that the four light-dry industries were the only reasonably foreseeable secondary industrial effects of the proposed port project. 

Sierra Club argues that Camp v. Pitts does not apply to a court's review of an agency decision under NEPA because to allow explanatory affidavits would violate NEPA's goal of public disclosure. . . .[H]owever, NEPA does not require an EIS to discuss how the agency determined the scope of the EIS. Thus, NEPA is not violated when a court relies upon affidavits to explain an agency's rationale for its decision that a certain possible indirect effect of a proposed project is not within the scope of the EIs because it is not "reasonably foreseeable." Moreover, Sierra Club has cited no authority for its assertion that a court should review an agency's decision about what to include in a NEPA-mandated EIS in a manner different from the way courts typically review agency decisions. Id. at 774. 

IV. Additional Factors in Litigation Strategy 

A. Relief and Remedies 

Amoco Production Co. v. Village of Gambell, 480 U.S. 531 (1987). (Alaskan native village sought injunction under §810(a) of ANILCA, claiming that Secretary of Interior had not complied with provisions of statute, including the minimizing of adverse impacts on land). 

[T]he bases for injunctive relief are irreparable injury and inadequacy of legal remedies. In each case, a court must balance the competing claims of injury and must consider the effect on each party of the granting or withholding of the requested relief. Although particular regard should be given to the public interest, "the grant of jurisdiction to ensure compliance with a statute hardly suggests an absolute duty to do so under any and all circumstances, and a federal judge sitting as chancellor is not mechanically obligated to grant an injunction for every violation of law.... [The Court of Appeals] stated that "irreparable damage is presumed when an agency fails to evaluate thoroughly the environmental impact of a proposed action." ... This presumption is contrary to traditional equitable principles and has no basis in ANILCA. Moreover, the environment can be fully protected without this presumption. Environmental injury, by its nature, can seldom be adequately remedied by money damages and is often permanent or at least of long duration, i.e., irreparable. If such injury is sufficiently likely, therefore, the balance of harms will usually favor the issuance of an injunction to protect the environment. Here, however, injury to subsistence resources from exploration was not at all probable. And on the other side of the balance of harms was the fact that the oil company petitioners had committed approximately $70

 million to exploration to be conducted during the summer of 1985 which they would have lost without chance of recovery had exploration been enjoined. 

Id. at 542-545. 

Weinberger v. Romero-Barcelo, 456 U.S. 305 (1982). (District court finding that Navy discharge of ordnance into waters off Puerto Rico violated Clean Water Act. Court's decision not to enjoin operations pending Navy application for permit from EPA, reversed by Court of Appeals, but upheld by Supreme Court.) 

The [Clean Water Act, CWA] directs the Administrator of the EPA to seek an injunction to restrain immediately discharges of pollutants.... This rule of immediate cessation, however, is limited to the indicated class of violations. For other kinds of violations, the [CWA] authorizes the Administrator of the EPA "to commence a civil action for appropriate relief, including a permanent or temporary injunction, for any violation for which he is authorized to issue a compliance order.... The provision makes clear that Congress did not anticipate that all discharges would be immediately enjoined.... [T]he statutory scheme contemplates equitable consideration.... [R]espondents ... suggest that the provision ... permitting the President to exempt federal facilities from compliance ... indicates congressional intent to limit the court's discretion.... 

We do not construe the provision so broadly. We read the [CWA] as permitting the exercise of a court's equitable discretion, whether the source of pollution is a private party or a federal agency, to order relief that will achieve compliance with the Act. The exemption serves a different and complementary purpose, that of permitting noncompliance by federal agencies in extraordinary circumstances.... Like the language and structure of the Act, the legislative history does not suggest that Congress intended to deny courts their traditional equitable discretion.... Rather than requiring a district court to issue an injunction for any and all statutory violations, the [CWA] permits the district court to order that relief it considers necessary to secure prompt compliance with the Act.... The exercise of equitable discretion, which must include the ability to deny as well as grant injunctive relief, can fully protect the range of public interests. 

Id. at 317-320. 

Realty Income Trust v. Eckerd, 564 F.2d 447 (D.C. Cir. 1977). (Petition for injunction to require GSA to submit EIS for a building project to Congressional Committee, despite subsequent completion and public review of EIS, as well as commencement of construction). 

The first rationale for injunctions is that a project should not proceed, with its often irreversible effect on the environment, until the possible adverse consequences are known.... Another reason for enjoining ongoing projects is to preserve for the agency the widest freedom of choice when it reconsiders its action after coming into compliance with NEPA, e.g., after finding out about the possible adverse environmental effects of its action.... Judged by the reasons for injunctive relief described above, it becomes apparent that relief would serve no remedial purpose in this case. The problem here, to repeat, was simply one of timing, that is, that there was not a timely filing of an EIS with Congress. No complaint remains on appeal that the statements in substance were inadequate in any way.... The second rationale, that further investment will prejudice agency reappraisal, also does not apply.... In this case, however, the agency made the decision to proceed to the construction with the benefit of an adequate EIS. There is simply no fresh reappraisal for GSA to make, the EIS now being the same EIS it had earlier.... 

This court has recognized before that with regard to NEPA defects of timing, equitable intervention after the fact, after the EIS is done and the decision has been made, must adjust itself to the realities of the situation. 

Id. at 456-458. 

Ohio ex rel. Brown v. Callaway, 497 F.2d 1235 (6th Cir. 1974). 

The district court, in formulating the preliminary injunction challenged, properly considered whether appellant had established the four prerequisites for the equitable relief requested: (1) that a substantial question is at issue; (2) that there is a possibility of success on the merits; (3) that a balancing of injuries to the parties requires preliminary injunctive relief; and (4) that the public interest would be served by such preliminary relief.... 

The district court found that the failure of the Corps to file adequate [EISs] was a substantial issue and that it was certain that appellant would succeed on the merits of this limited issue. It found, however, that appellant had not established that it was likely to succeed in compelling abandonment of the project. [The district court went on to perform a benefit/harm analysis and decided that the contractors already hired and working would suffer considerable economic harm while continued construction would not significantly impair the environment. Thus, the district court allowed the work to continue but prohibited any activities which would irreparably alter the environment. The court of appeals affirmed the district court order]. 

Id. at 1241. 

B. Intervention 

Rule 24, Fed.R.Civ.Proc. 

Connor v. Burford, 836 F.2d 1521 (9th Cir. 1988). (Action by wildlife federation to prevent sale of oil and gas leases without EIS preparation and Endangered Species Act compliance.) 

After judgment was entered below, a number of lessees attempted to intervene.... The heart of the lessees argument is their contention that all lessees were indispensable.... [Government] contends that their suit falls within the "public rights" exception to traditional joinder rules and that lessees therefore are not indispensable parties. 

The Supreme Court enunciated the public rights exception in [National Licorice, 309 U.S. 350 (1940),]: "In a proceeding ... narrowly restricted to the protection and enforcement of public rights, there is little scope or need for the traditional rules governing the joinder of parties in litigation determining private rights." ... Subsequent courts have also refused to require the joinder of all parties affected by public rights litigation-even when those affected parties have property interests at stake- because of the tight constraints traditional joinder rules would place on litigation against the government.... 

[L]essees argue strongly, however, that the public rights doctrine cannot apply here, since they claim that the district court destroyed their property rights in their absence by setting aside the leases. [The Court of Appeals modified the district court order to clarify that "rights of the lessees against the government" are not "adjudicated or prejudged"]. We enjoin only the actions of the government; the lessees remain free to assert whatever claims they may have against the government. 

Id. at 1538-1541. 

Wilderness Soc'y v. Morton, 463 F.2d 1261 (D.C. Cir. 1972). 

The question presented by this appeal is whether the District Court properly denied an application of a nonresident Canadian citizen and a Canadian environmental organization to intervene in litigation aimed at testing whether the Secretary of the Interior has complied with [NEPA] prior to deciding whether to issue a permit for the trans-Alaska pipeline.... The Secretary has not yet issued his impact statement or his order and, consequently, no one can tell at this stage which of the alternative routes for shipping the oil to the United States the Secretary will choose in exercising his responsibilities under NEPA. [The possible routes are examined by the court, with some posing direct threats to Canadian fishing and logging industry.] ... 

A mere recitation of appellants' contentions, plus a look at the map, makes it quite clear that the interests of the United States and Canadian environmental groups are sufficiently antagonistic in this litigation to require granting of the application for intervention. 

Id. at 1261-63. 

C. Discovery 

Carl Zeiss Stiftung v. V.E.B. Carl Zeiss, Jena, 40 F.R.D. 318 (D.D.C. 1966), aff'd, 384 F.2d 979 (D.C. Cir. 1966), cert. denied, 389 U.S. 952 (1967). 

It is evident that the Department [of Justice], to function adequately, must depend heavily upon candid exchange of ideas, not only among its own staff but also, particularly because of the institutional nature of its decisions, with other agencies whose interests are involved. 

To the extent that such communications may later be scrutinized by others, the communicative process itself becomes embarrassed.... Freedom of communication vital to fulfillment of the aims of wholesome relationships is obtained only by removing the specter of compelled disclosure.... 

[T]he immunity of intragovernmental opinions and deliberations also rests upon another policy of equal vitality and scope. The judiciary, the courts declare, is not authorized "to probe the mental processes" of an executive or administrative officer. This salutary rule forecloses investigation into the methods by which a decision is reached, the matters considered, the contributing influences, or the role played by the work of others, results demanded by exigencies of the most imperative character.... 

Approximately 4500 documents have already been furnished the claimants; those which have not been total only 49.... [W]hat are retained are intra-departmental memoranda and inter-departmental communications composed wholly of opinions, recommendations and deliberations relating to legal and other determinations....[T]he claimants' projected investigation into the Government's decisional and deliberative processes is legally impermissible. 

Id. at 325-32. 

National Wildlife Fed'n v. United States Forest Serv., 861 F.2d 1114 (9th Cir. 1988). (Undisclosed portions of draft EISs held to fall within the deliberative process privilege encompassed in the FOIA exemption for inter- and intra-agency memoranda.) 

Contrast Cronin v. Dept. of Agriculture, 919 F.2d 439, 444 (7th Cir. 1990) with County of Suffolk, 562 F.2d 1368, 1383-85 (2d. Cir. 1977). 

D. Exhaustion of Administrative Remedies, Primary Jurisdiction and Ripeness, Comments on Draft EISs 

Vermont Yankee Nuclear Power Corp. v. NRDC, 435 U.S. 519 (1978). 

Indeed, administrative proceedings should not be a game or a forum to engage in unjustified obstructionism by making cryptic and obscure references to matters that "ought to be" considered and then, after failing to do more than bring the matter to the agency's attention, seeking to have that agency determination vacated on the ground that the agency failed to consider matters "forcefully presented." In fact, here the agency continually invited further clarification of [plaintiff's] contentions.... Administrative proceedings should be set aside ... only for substantial procedural or substantive reasons as mandated by statute.... And a single alleged oversight on a peripheral issue, urged by parties who never fully cooperated or indeed raised the issue below, must not be made the basis for overturning a decision properly made after an otherwise exhaustive proceeding. 

Id. at 554-58. 

City and County of San Francisco v. United States, 615 F.2d 498 (9th Cir. 1980). 

The City contends that the Navy's failure to prepare an EIS with respect to the leasing of the Hunter's Point property was unreasonable.... [T]he City was involved in the leasing process from the beginning.... The initial exchange was followed by a series of letters and meetings between representatives of the Navy and the City. City officials were consulted in connection with the preparation of the Candidate EIS [Navy's functionally equivalent EA]. In none of these exchanges did the City suggest that lease of the property as a shipyard would adversely affect the environment.... Despite the continuous communication between the City and the Navy, this issue was not raised until this litigation commenced. In these circumstances, [the Navy was reasonable in deciding that an EIS was not required]. 

Id. at 500-02. 

E. Limited Role of the Court in Looking at Conflicting Scientific Information Under NEPA 

Marsh v. Oregon Natural Resources Council, 490 U.S.___, 104 L.Ed.2d 377, 109 S.Ct. 1851 (1989). 

Because analysis of the relevant documents "requires a high level of technical expertise," we must defer to "the informed discretion of the responsible federal agencies." ... ("When examining this kind of scientific information ... a reviewing court must generally be at its most deferential"), quoting Baltimore Gas & Elec. Co. v. NRDC, 462 U.S. 87,103 (1983).... When specialists express conflicting views, an agency must have discretion to rely on the reasonable opinions of its own qualified experts even if, as an original matter, a court might find contrary views more persuasive. 

104 L.Ed.2d at 394-95; 109 S.Ct. at 1860-61. 

Sierra Club v. United States Dept. of Transp., 753 F.2d 120 (D.C. Cir. 1985). 

When a court considers the sufficiency of an agency's environmental analysis, "the court is not to rule on the relative merits of competing scientific opinion." The agency is entrusted with the responsibility of considering the various modes of scientific evaluation and theory and choosing the one appropriate for the given circumstances. The court's responsibility lies in assuring that the agency had before it all the data to make an informed decision that adequately took account of the important environmental concerns. 

Id. at 129. 

Life of the Land v. Brinegar, 485 F.2d 460 (9th Cir. 1973), cert. denied 416 U.S. 961 (1974). 

F. Statute of Limitations 

Sierra Club v. Slater, 120 F.3d 623 (6th Cir. 1997). 

As we have said, NEPA does not authorize a private right of action. ***. The Administrative Procedures Act, however, provides for judicial review of agency action. ***. We have long recognized that federal courts have jurisdiction over NEPA challenges pursuant to the APA ***. 

Like NEPA, the APA does not contain a specific limitations period. ***. Numerous courts have held, however, that a complaint under the APA for review of an agency action is a 'civil action' within the meaning of section 2401 (a) [6 year statute of limitations, 28 USC 2401 (a)]. 

120 F.3d at 630-631. 

G. Settlements 

United States v. South Florida Water Management District, No. 88-1886-Civ-Hoeveler, (S.D. Fla. 1992), reconsideration ruling (July 3, 1992), reversed on appeal, 28 F.3d 1563 (11th Cir. 1994). 

This suit, in which the United States alleged that actions of the defendants caused contamination of federally protected waters, resulted in a settlement agreement involving a complex program to restore and preserve the Florida Everglades ecosystem. In its memorandum opinion and order entering the agreement as a consent decree, the court held that the program contemplated by the agreement constituted a "major federal action" that will "significantly affect the environment" and that an EIS was required. The court held that, even though the project was not federally funded, the facts that the agreement's remedial measures were arrived at in consultation with the United States, and that the state agencies must seek approval of the United States before deviating from the terms of the Agreement, constituted the "kind of discretionary authority to approve or disapprove of actions affecting the environment that is at the very heart of what constitutes 'major federal action.'" 

The United States moved for reconsideration of the court's February 24 order, arguing that the action was a State action, not a Federal action for purposes of NEPA and that substantial federal involvement in a non-federal project is insufficient to federalize the project in the absence of federal funding or federal legal authority to regulate or control the project. The court rejected this argument and denied reconsideration, finding that the facts the United States has played a substantial role in shaping the project, has obtained a binding commitment from the State to implement the project subject to the state administrative process, and will provide significant assistance to the State in the administrative process and with assistance in research and monitoring, and the fact that major decisions have already been made in consultation with the United States are sufficient to federalize a project even in the absence of federal funding. 

In the Everglades case, the Eleventh Circuit rejected the sugar industries' appeal from the district court's order entering the Settlement Agreement between the United States and the State as a consent decree. In the United States' cross-appeal, the Eleventh Circuit reversed the district court's judgment which held that the federal government's participation in negotiating and implementing the Settlement Agreement, which requires State remedial action to be taken, is major federal action necessitating preparation of an Environmental Impact Statement. 

The NEPA issue turned on the federal agencies' control and responsibility over the remedial project. The court of appeals concluded that at this juncture the federal involvement in the Settlement Agreement did not constitute major federal action affecting the environment within the meaning of NEPA. The court concluded that the power to influence the outcome of a lawsuit by advocacy and negotiation is not synonymous with a federal agency's authority to exercise control over a nonfederal project which requires federal approval as a legal precondition to implementation. The rendering of advice and technical consultation also did not federalize the state activities. Nor did the United States' continuing power to withhold consent and invoke dispute resolution mechanisms. The court of appeals concluded that it would be premature and serve no useful purpose to require the preparation of an EIS when no specific federal action had been proposed. 

The court of appeals held that the United States was not required, at that time, to prepare an EIS. 

H. Administrative Record 
Cronin v. Dept. of Agriculture, 919 F.2d 439 (7th Cir. 1990). 

The United States Court of Appeals for the Seventh Circuit upheld the District Court's decision refusing to enjoin a timber sale in the Shawnee National Forest. The court held the Forest Service was justified in relying on an environmental assessment and tiering to the Forest Plan EIS in its decision to permit harvesting under the group selection method. The opinion by Judge Posner makes a strong assertion that review should be limited to the administrative record and rebukes the District Court for permitting an evidentiary hearing. The Court stated: 

Confining the district court to the record compiled by the administrative agency rests on practical considerations that deserve respect. Administrative agencies deal with technical questions, and it is imprudent that the generalist judges of the federal district courts and courts of appeals to consider testimonial and documentary evidence bearing on those questions unless the evidence has first been presented to and considered by the agency. Trees may seem far removed from the arcana of administrative determination, but one has only to glance at the documents submitted in this case to realize that "silviculture" is in fact a technical field, and not just one with a dry and forbidding vocabulary. 

Therefore only if there is no record and no feasible method of requiring the agency to compile one in time to protect the objector's rights -- in short, only (to repeat) if there is any emergency -- should an objector be allowed to present evidence in court showing why the agency acted unlawfully. And this was not such a case. The forest supervisor made a variety of interpretive and factual determinations in a substantial written opinion and even lengthier environmental assessment, and he did so after the plaintiffs had submitted their own voluminous evidentiary materials to him. It is unclear whether the supervisor would have granted the objectors an oral hearing if they had requested one, or even whether they did request one, but these questions are immaterial. The plaintiffs are unable to show that the paper hearing that the supervisor did conduct was inadequate to develop the facts necessary to a sound decision.

Id. at 444. 

Haynes v. United States, 891 F.2d 235 (9th Cir. 1989). 

The United States Court of Appeals for the Ninth Circuit affirmed the decision of the district court upholding a remand opinion by the Secretary of the Interior regarding Plaintiffs' entitlement to land under the Alaska Native Claims Settlement Act. The court held that even though the entire record was not considered by the Secretary in the original opinion, it was in existence and available to him at the time or the original decision and it properly formed part of the record for the remand decision. This decision makes clear that the record which is in existence before the agency, and not just what the decision-maker has read, constitutes the administrative record for judicial review. The Court stated: 

Appellants [propose] . . . that the administrative record for review consists of those materials actually used by the decisionmaker. Since the complete record was not before [the Secretary] when he made his [original] decision, they believe that any other materials used in the decision on reconsideration would amount to an improper ex parte contact. 

This argument lacks merit. While it may be true that the entire record was not before the Secretary for the original decision, . . . the administrative record consists of those materials in the agency record at the time the decision was made. . . . At the time the decision was made, the agency case file contained all those documents relied upon in subsequent decisions. Moreover, the district court acknowledged there were problems with the original decision. This is why the case was remanded to the Secretary. Any complaint appellants had with the record before [the Secretary at the time of his original decision] is now irrelevant because the decision has been remade based upon the entire record. 

The record was in existence at the time the original decision was made. It was used in both the reconsideration decision and the remand decision and is therefore the proper record for judicial review.

Id. at 238. 

County of Suffolk v. Secretary of the Interior, 562 F.2d 1368 (2nd Cir.1977) 

The Court of Appeals for the Second Circuit reversed a decision of the district court holding that an environmental impact statement prepared by the Secretary of the Interior in connection with a proposal to accelerate leasing of the federally owned Outer Continental Shelf to private industry for oil and gas exploration was inadequate. The Court held that the failure of the Secretary to project specific pipeline routes and to assess their conformity with County of Suffolk v. existing land use regulations did not render the EIS fatally defective. The Court stated: 

The question before the district court was whether the authors of the EIS made an objective adequate effort, judged in light of the "rule of reason," to compile and present all significant environmental factors and alternatives for the decision maker's consideration. Where evidence presented to the preparing agency is ignored or otherwise inadequately dealt with, serious questions may arise about the adequacy of the authors' efforts to compile a complete statement. 

A nonadjudicatory, nonrulemaking agency decision is subject to "thorough, probing, in-depth review," Citizens to Preserve Overton Park v. Volpe, 401 U.S. 402, 415 ... Although review of deliberative memoranda reflecting an agency's mental process . . . is usually frowned upon . . . in the absence of formal administrative findings they may be considered by the court to determine the reasons for the decision-makers choice. See Overton Park, 401 U.S. 402 . . . Whatever may be the scope of immunity accorded to internal deliberative memoranda communicating views of agency personnel and summarizing information found elsewhere in the record, the PDOD [program decision option document] here contained information germane to the decision not duplicated elsewhere in the record. . . . 

[I]n NEPA cases, . . . a primary function of the court is to insure that the information available to the decision-maker includes an adequate discussion of environmental effects and alternatives, Natural Resources Defense Council, Inc. v. Callaway, 524 F.2d 79, 90-94 (2d Cir. 1975) . . . which can sometimes be determined only by looking outside the administrative record to see what the agency may have ignored. 

A suit under NEPA challenges the adequacy of part of the administrative record itself--the EIS. Glaring sins of omission may be evident on the face of the statement, see, e.g., Chelsea Neighborhood Associations v. United States Postal Service, 516 F.2d 378 (2d Cir. 1975) . . . . Other defects may become apparent when the statement is compared with different parts of the administrative record.9/ See, e.g., I-291 Why? Association v. Burns, 372 F. Supp. 223 (D. Conn. 1974), aff'd per curiam, 517 F.2d 1077 (2d Cir. 1975). Generally, however, allegations that an EIS has neglected to mention a serious environmental consequence, failed adequately to discuss some reasonable alternative, or otherwise swept "stubborn problems or serious criticism . . . under the rug," Silva v. Lynn, [482 F.2d 1282, 1285], raise issues sufficiently important to permit the introduction of new evidence in the district court, expert testimony with respect to technical matters, both in challenges to sufficiency of an environmental impact statement and in suits attacking an agency determination that no such statement is necessary. . . . Here, however, much of the disputed information is contained in the PDOD, which was not circulated along with the draft EIS at all and was not made available to plaintiffs until they obtained it by court order after the final EIS has been published. 

9/ A district court should identify that evidence which it finds to be part of the administrative record, since the failure of the EIS to note problems or data elsewhere in the record may be probative of the extent to which the EIS has been compiled in objective good faith. What constitutes part of the administrative record may be very unclear in a NEPA case, where there is no formal factfinding process. At the very least, however, the record should include all relevant studies or data used or published by the agency compiling the statement.

Id. at 1383-85.

I. Preliminary Injunctions 
Some courts have said that the mere violation of NEPA is irreparable injury. Other courts have rejected this notion and said that there must be a demonstration of irreparable injury. Indeed, the Supreme Court in Amoco Production Co. v. Village of Gambell, 480 U.S. 531 (1987), though a non-NEPA case, has cast doubt upon court rulings that violation of NEPA is per se irreparable injury. As the Second Circuit stated in New York v. NRC, 550 F.2d 745 (1977): 

It is true ***that appellant has pointed out cases which do appear to support appellant's position that any NEPA violation constitutes, per se, irreparable harm so as to require the issuance of preliminary injunctive relief, ***but the law in this circuit is clear on this issue and directly contrary to the position appellant would have us adopt. ***. 

Although the procedural requirements of NEPA must be followed scrupulously and cost or delay will not alone justify noncompliance with the Act, where the equities require, It remains within the sound discretion of a district court to decline an injunction, even where deviations from prescribed NEPA procedures have occurred. 

Id. at 753. (Cases and footnotes omitted.) 
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