FHWA Funding for Environmental Purposes:

Legislation, Regulations and Guidance

Legislation
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Title 23 United States Code 101(a)(35) – Definition of transportation enhancement activities
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23 USC 103(b)(6)(E),(F),(G) – NHS funds for planning,, development, and technology transfer
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23 USC 103(b)(6)(M) – NHS funds for natural habitat and wetland mitigation
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23 USC 109(c) – Designs on NHS may consider constructed/natural environment; environmental, aesthetic, historic, community, preservation impacts; access for other modes.  
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23 USC 109(p) –NHS projects may be designed to protect environmental, scenic or historic values, or safe use of a facility
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 23 USC 109(q) – Phase construction
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 23 USC 133(b)(1) – STP funding for mitigation of damage to wildlife, habitat and ecosystems by a transportation project funded under title 23

[image: image8.png]



 23 USC 133(b)(4) –STP funding for projects to mitigate hazards caused by wildlife
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 23 USC 133(b)(5), (7) – STP funds for planning, research, development, and technology transfer
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 23 USC 133(b)(11) –STP funds for natural habitat and wetland mitigation
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 23 USC, 133(b)(14) – STP funds for environmental restoration and pollution abatement 
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 23 USC 134 – Metropolitan planning activities include consideration of projects that protect and enhance the environment.
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 23 USC 135 – Statewide planning activities include consideration of projects that protect and enhance the environment.   
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 23 USC 144(o) – Historic Bridges Program
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 23 USC 149 – Congestion Mitigation and Air Quality Improvement Program
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 23 USC 162 (c)(2) – Funds to develop and implement a corridor management plan to maintain scenic, historical, recreational, cultural, natural, and archeological characteristics of a byway corridor
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 23 USC 162 (c)(6) – Protection of scenic, historical, recreational, cultural, natural, and archeological resources in an area adjacent to a scenic byway
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 23 USC. 206 – Recreational Trails Program – Eligibility and limitations on funding of Recreational Trails Program
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 23 USC 217 – Bicycle Transportation and Pedestrian Walkways
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 23 USC 305 – Federal funds may be used for archeological and paleontological salvage
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 23 USC 505 – State Planning and Research funds may be used for metropolitan and statewide planning; research, study, development, and technology transfer.
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Intermodal Surface Transportation Efficiency Act of 1991 Section 1006, 1007
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Transportation Equity Act for the 21st Century Sections 1106 – NHS funds
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TEA-21 Section 1108 – STP funds
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TEA-21 Section 1110 – CMAQ funds
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TEA-21 Section 1201 – Amended definition of Transportation enhancement activities includes environmental mitigation to address water pollution due to highway runoff or reduce vehicle-caused wildlife mortality while maintaining habitat connectivity
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TEA-21 Section 1221 – Transportation and Community and System Preservation Pilot Program is a comprehensive initiative to investigate and address the relationships between transportation and community and system preservation

Regulations
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23 Code of Federal Regulations (CFR) 710.511 – Applicability of Uniform Act to Transportation Enhancements
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23 Code of Federal Regulations 771.105, 771.109 Environmental Impact and Related Procedures– Measures necessary to mitigate adverse impacts are eligible for Federal funding if the impacts are a result of the proposed action and are found to be a reasonable expenditure of public funds.  Responsibility to see mitigation commitments are implemented
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23 CFR 772.9, 772.13 Procedures for Abatement of Highway Traffic and Construction Noise–Noise abatement is eligible for Federal aid when there is a noise impact that will be reduced and the benefits are shown to outweigh the negative effects and cost.
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23 CFR 777.5, 777.7, 777.9, 777.11  Mitigation of Impacts to Privately Owned Wetlands – Identifies activities eligible for expenditure of title 23, USC, funds.  
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23 CFR 650.203, 650.209  Erosion and Sediment Control on Highway Construction Projects – Eliminate erosion and sediment damage and abate pollution to water.  Federal funds may not be used to fund erosion and sediment actions as a result of contractor oversight, carelessness, or failure to implement sufficient measures.  
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23 CFR 752.11  Landscape and Roadside Development—Federal funds may be used for landscaping.  ¼ of 1% of funds for landscaping must be to planting native wildflowers and seedlings.

Policy and Guidance

WETLANDS/NATURAL HABITAT/UPLANDS
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Memorandum, Funding for Establishment of Wetland and Mitigation Banks, October 24, 1994 

– Attachment: Guidelines for Federal-aid Participation in the Establishment and Support of Wetland Mitigation Banks

**Activities eligible for federal aid participation include banking of wetlands mitigation concurrent or in advance of project construction, contributions to statewide and regional efforts to conserve, restore, enhance, and create wetlands, and development of statewide and regional wetlands conservation and mitigation plans
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Memorandum to Regions, Use of Private Wetland Mitigation Banks as Compensatory Mitigation for Highway Project Impacts, July 5, 1995 

--Attachment:  The Use of Private Wetland Mitigation Banks to Mitigate Highway Project Impacts Questions and Answers

** Answers to questions regarding the use of private wetland mitigation banks to mitigate highway project impacts.
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Memorandum to Regions, Participation in Funding for Ecological Mitigation, July 25,1995 

–Attachment:  Guidelines for Federal-aid Participation in the Mitigation of Impacts to Upland Ecosystems and the Establishment of Ecological Mitigation Bank

** Costs related to mitigating impacts to unique, rare, threatened, or otherwise valuable upland, habitat resources and ecosystems are eligible for Federal-aid participation. This includes land acquisition, revegetation, site preparation, fencing, irrigation or water control structures, pest management, litter removal, access control, fire control, and mitigation performance monitoring.  Includes mitigation through upland ecological mitigation banks.
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Memorandum to Regions, Use of Private Wetland Mitigation Banks, December 13, 1995

**If the bank has received 404 approval and was established without any Federal funding participation prior to use of Federal-aid highway funds for acquisition of wetland mitigation credits, and was not planned to be totally in mitigation of impacts due to federally-funded or assisted projects, the Uniform Act requirements do not apply. If acquisition is with Federal financial assistance for the purpose of creating a wetland bank, or with prior agreement that the banked wetlands will be used to mitigate impacts on a specific federally-funded or assisted project or projects, then those acquisitions should conform to Uniform Act requirements. 
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Memorandum to Regions, Eligibility of ISTEA Funds to Mitigate Historic Impacts to Wetlands, March 12, 1997 

–Attachment:  Memorandum to Executive Director from Chief Council, Eligibility of “Historic Wetlands” for ISTEA Funding, February 18, 1997

** Provisions within ISTEA allow federal funds to be used to improve or restore wetlands that were affected by past Federal-aid highway projects, even if there is no current Federal-aid project taking place in the vicinity.
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Memorandum to Regions, Financial Assurances for Wetland Mitigation Banks, April 30, 1997

**Requirement for State highway agencies or the FHWA to provide financial assurances to cover contingency actions in the event of bank default or failure are not required for wetland banks established with Federal-aid participation by State highway departments primarily for Federal-aid highway projects.
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Federal Guidance on the Use of In-Lieu-Fee arrangements for Compensatory Mitigation under Section 404 of the Clean Water Act and Section 10 of the Rivers and Harbors Act, November 7, 2000

**In-lieu-fee (ILF) mitigation may serve to satisfy compensatory mitigation requirements
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Questions and Answers on FHWA’s Environmental Policy Statement (EPS)
**Costs of mitigation necessary to meet requirements of Federal laws warrant full Federal-aid participation.  Costs to meet requirements of State laws will warrant full participation unless formally deemed to be unreasonable or not in best overall public interest.  Federal-aid participation for enhancements is eligible if a reasonable public expenditure related to an eligible highway project or otherwise eligible under Title 23, USC.   Federal aid participation is eligible for establishment activities.  Federal funds may participate in the reasonable cost of replacement of wetland functions that are lost. 
AIR QUALITY
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The Congestion Mitigation and Air Quality Improvement (CMAQ) Program Under the Transportation Equity Act for the 21st Century (TEA-21) Program Guidance, April 1999

** Program is to fund transportation projects and programs in non-attainment and maintenance areas that reduce transportation-related emissions.  Projects not eligible include highway and transit maintenance and reconstruction projects and construction of SOV capacity.  Funds may be used for projects in close proximity to non-attainment or maintenance areas if the benefits will be realized primarily in the non-attainment or maintenance area.  Project eligibility requirements and eligible activities and programs are identified in this Guidance.
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Memorandum to Regions, Guidance on Federal-aid Eligibility of Operating Costs for Transportation Management Systems, January 3, 2000 

· Attachment:  Transportation Systems Management & Operations: Operating Cost Eligibility Under the Federal-Aid Highway Program

** In air quality non-attainment or maintenance areas, the operating costs for traffic monitoring, management, and control systems, such as integrated traffic control systems, incident management programs, and traffic control centers, are eligible for Federal reimbursement under the CMAQ program for a 3-year period, so long as those systems measurably demonstrate reductions in traffic delays. Operating costs include labor costs, administrative costs, costs of utilities and rent, and other costs, including system maintenance costs, associated with the continuous operation of the system.
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Memorandum, Program Guidance on High Occupancy Vehicle Lanes, March 28, 2001

– 
Attachment:  Federal-Aid Highway Program Guidance on High Occupancy Vehicle (HOV) Lanes

** Projects that add roadway capacity for general purpose travel are ineligible for Federal aid funding under the CMAQ program, unless the project consists of an HOV facility that is available to general purpose traffic only at off-peak travel times.

[image: image45.png]



Memorandum to Field Environmental and Planning Staff, Information: CMAQ Notice on High Speed Rail Eligibility, January 18, 2002 

· Attachment:  Federal Register Notice, January 16, 2002

** High speed rail projects are eligible for CMAQ funds if they are located within, or in close proximity to non-attainment or maintenance areas, can demonstrate emission reduction primarily within the designated areas, and meet other criteria for CMAQ funding.
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Eligibility of Freight Project and Diesel Engine Retrofit Programs, January 29, 2003

· Attachment: Whitepaper Clean Air and Transportation Diesel Engine Retrofit, January 2003

**Freight projects may be eligible as public-private partnerships, experimental pilot projects, or emission reduction projects.  A heavy-duty diesel engine retrofit can be an eligible CMAQ project if the primary benefit will be in non-attainment or maintenance area.  Funds under the program also may be used for school bus programs in non-attainment and maintenance areas to retrofit or replace engines with the latest technologies that reduce emissions.

[image: image47.png]



Memorandum to Divisions, Eligibility of Transit Station Rehabilitation for CMAQ Funding, January 30, 2003 

** It was decided a project in Chicago was eligible for CMAQ funding because the vast majority of the station work involved investments in physical changes to the station for the purpose of increasing capacity. There were routine maintenance activities also included in the project. Since these activities were only a small part of the project's scope, they would be eligible for CMAQ as well. However, if they had been more than a minor part of the project, CMAQ funding would have been restricted to only the capacity enhancement elements of the project.
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Memorandum to Divisions, CMAQ Eligibility for Idle-Reduction Measures, August 25, 2003 

–
Attachment: Whitepaper Alternatives to Idling, August 2003

**Projects to control extended idling could be eligible for DOT funding under the CMAQ program, including truck stop electrification. Commercial establishments are prohibited on interstate rights-of-way, with the exception of “grandfathered” establishments and vending machines, newspaper racks, and phones.  Rest areas and truck stops located off of the Interstate are not subject to this provision. As such, CMAQ funding could be used for these projects provided that all other requirements are met.
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The Congestion Mitigation and Air Quality Improvement Program Brochure

** Eligible project types include: Transit and Public Transportation Programs, Traffic Flow Improvements, Travel Demand Management Strategies, Ride Sharing Programs, Pedestrian and Bicycle Programs, Education and Outreach, Inspection and Maintenance Programs, Extreme Cold Start Programs, Alternative "Clean" Fuels, Public/Private Partnerships, Experimental Pilot Projects. .  NOTE: This is not a guidance document.  It’s a brochure for general information
NOISE ABATEMENT
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Memorandum to Regions, Clarification of June 12, 1995 “Highway Traffic Noise Policy and Guidance” Document - Federal Non-participation in Noise Damage Payments, September 23, 1997

** Federal aid funds may be used to reduce noise impacts or for noise abatement, not for monetary compensation to offset noise impacts.

ENDANGERED SPECIES
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Memorandum, Trust Fund Concept for Endangered Species Conservation, Feb 10, 1993      

** Federal aid funds cannot be used to for a trust fund to finance long-term maintenance of habitat for an endangered species, but can be used in a comprehensive mitigation plan for a fixed period of time to establish suitable habitat.

TRANSPORTATION ENHANCEMENTS
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FHWA Final Guidance Transportation Enhancement Activities, December 17, 1999

**Enhancement measures that go beyond what is customarily provided as environmental mitigation are considered as transportation enhancements. However, transportation enhancement activities might consist of activities not immediately connected to a nearby project being mitigated. States may not use TE funds to finance normal environmental mitigation work eligible under the regular federal-aid highway program.
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Memorandum to Divisions, Transmittal of Guidance on Bicycle and Pedestrian Provisions of the Federal-aid Program, February 24, 1999 

· Attachment:  FHWA Guidance: Bicycle and Pedestrian Provisions of Federal Transportation Legislation, February 24, 1999

**Funding requirements and eligibility of bicycle and pedestrian projects
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Flexible Funding for Highways, Transit, and Pedestrian and Bicycle Activities, May 24, 2002

**Funding flexibility for highway, bicycle/pedestrian, and transit facilities
RECREATIONAL TRAILS
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Recreational Trails Program Interim Guidance, Revised October 14, 1999


**States may consider innovative project proposals to make environmental improvements to existing trail facilities.

